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DOE on Demise oF FREEMAN v. EDMUNDS.—From Northampton. 


When a Superior Court is requested to instruct a jury on a point relative 
to which no testimony was offered, and declines to do so, it furnishes no 


ground for a new trial. 


EsrectTMEnt to recover a tract of land formerly owned by one Charles 
Edmunds, under whom both plaintiff and defendant claimed. 

On 29 November, 1817, Edmunds conveyed the lands in dispute, to- 
gether with certain negroes, to Freeman, in trust for the benefit of the 
creditors of the grantor. The deed contained the usual power to the 
trustee to sell. 

The defendant claimed title under a sheriff’s deed for the land in 
dispute, dated 25 February, 1818, which was made by virtue of an 
execution against Charles Edmunds, issuing from Norrnampton County 
court, December Term, 1817. The defendant exhibited, also, in 
evidence three executions against Charles Edmunds, issuing (6) 
September Term, 1817, of Nortuamrron County court, re- 
turned to the next December Term, with an indorsement of a levy on 
some of the negroes named in the deed of trust; alias writs of fi. fa. 
issued from December Term, 1817, and at March Term, 1818, were re- 
turned with the sheriff’s indorsement that they were satisfied by a sale 
of the negroes, and that the sum remaining in his hands after satisfac- 
tion he had paid to the order of Freeman, who claimed it as trustee. 
The defendant contended that if Freeman had received any portion of 
the money arising from the sale of the land by the sheriff, that it 
amounted to a confirmation of the sale, and that he could not recover 


1—10 1 





IN THE SUPREME COURT. 





WINGATE v. GALLOWAY. 





in this action, and requested that the jury should be so instructed, which 
the court declined, and the plaintiff had a verdict; new trial refused; 
judgment and appeal. 


Per Curtam. It cannot be perceived from the case that any evidence 
was given on the point relative to which the court was asked to instruct 
the jury. It was an abstract question on which the court could not, 
properly, give any opinion. Judgment must be 

Affirmed. 


Cited: S.v. McCurry, 63 N. C., 35. 








ADMINISTRATOR OF WINGATE v. GALLOWAY. 


An execution not having indorsed thereon the cost in words, at length, is yet 
good as to everything but costs, and must be obeyed accordingly. 


Appgat from Norwood, J., at New Hanover. Action on the case. 

The declaration contained two counts. The first charged that 

(7) the plaintiff recovered, in New Hanover County court, a judg- 

ment against Benjamin Smith, on which a writ of ca. sa. issued, 

directed to the defendant, as sheriff of Brunswick County, who neg- 

lected to execute the same, and falsely returned that Benjamin Smith 
was not to be found in his county. 

The second count charged that plaintiff sued out one other writ of 
ca. sa. against Benjamin Smith, directed to the defendant as sheriff of 
Brunswick County, who, after 15 February, 1821, took and arrested the 
said Benjamin Smith by virtue thereof, and afterwards, to wit, on 1 
May, 1821, suffered the said Benjamin Smith to escape and go at large 
out of custody, and made a return as follows: “Writ executed by arrest- 
ing and taking defendant into my custody, who was released upon 
giving bond and security to comply with the requisitions of the act of 
1820, passed for the relief of honest debtors. Bond made returnable 
in pursuance of said act, to the county court of Brunswick at July Term, 
1821.” 

On the trial below before Norwood, J., the plaintiff offered in evi- 
dence a paper purporting to be an execution, at his instance, against 
Benjamin Smith, on which, among other indorsements, was the follow- 
ing: “Bill of costs: Clerk, $7.6814; tax and duty, $2; sheriff, $1.20; 
attorney, $4.” This was objected to, and rejected by the judge, on the 
ground that it was not an execution, but void as having no legal bill of 
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costs attached to it. Plaintiff then offered in evidence a preceding execu- 
tion on the same judgment, and the indorsement of costs thereon was as 
follows: “Process and bond, $1.60; determination, 75 cents; continuance, 
30 cents; tax and duty, $2; sheriff, $1.20; attorney, $4; writ and seal, 
63 cents.” On this a levy on land was returned by defendant. The 
court was of opinion that this paper was inadmissible, and could not 
support the first count in the declaration; and, on the second count, the 
court held that bond taken by the defendant from Benjamin 
Smith, was properly made returnable to Brunswick County court, (8) 
and the plaintiff was nonsuited. The case stood before this 

Court on a rule for a new trial, and was submitted without argument. 


Taytor, C. J. The rejection of the execution as evidence proceeded 
on a misconstruction of the act of 1784, ch. 223, which relates only to 
executions for costs; and supposing the last sentence of the eighth sec- 
tion to require an extended bill of costs to be annexed to all executions, 
yet it cannot be so construed as to make it illegal in toto to execute the 
writ without it; for, if the execution be sufficient in other respects, the 
sheriff is bound to obey it, so far as relates to the judgment, exclusive of 
costs. On this count, therefore, there must be a new trial. 


Hatt, J. The reason assigned for not executing the writ of execu- 
tion is that no copy of the bill of costs of the fees in which the execution 
issued, written at length and without any abbreviations, was annexed to 
the execution, as the act of 1784, ch. 223, sec. 8, requires. This act was 
passed for the purpose of ascertaining the fees due to the clerks, sheriffs, 
and other officers; and that part of it above recited speaks altogether of 
the costs that may be due, and directs how they shall be made to appear, 
but is silent as to the execution in other respects. Admitting the execu- 
tion to be void as to the costs, it ought to have been executed in other 
respects as if no costs had been due, or as if the bill of costs had been 
annexed as the law requires. This seems to have been decided to be the 
construction of the act many years ago. Taggert v. Hill, 3 N. C., 86. 
I, therefore, think a new trial ought to be granted on the first count for 
not obeying the writ of execution. 

And of this opinion was Judge Henperson. 

Per Curiam. New trial. 


Cited: Coltraine v. McCain, 14 N. C., 312. 
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WILLIAMSON v. RAINEY.—From Northampton. 


The want of a declaration, when it appears on the record sent up to this 
Court, is an error which the Court cannot overlook, nor can it be amended 
or remedied but by consent. 


Tue plaintiff, as guardian, brought her action against the defendant 
on his obligation in Norrnamprton court, and there obtained judgment 
for the principal money, with compound interest. Defendant appealed 
to the Superior Court, and at the time of trial did not appear either 
in person or by attorney. A judgment was rendered in the Superior 
Court for the principal money, with compound interest and 4 per cent 
additional interest on the judgment below from the rendition of the 
same until the affirmance thereof in the Superior Court. 

On the day after the trial the defendant came into court and in his 
proper person moved the court for a new trial, upon the ground that he 
was absent when the suit was tried; but he offered no affidavit. The 
court advised him to employ an attorney, that his motion might be 
brought before the court properly. This he refused to do, and the court 
decided that defendant should take nothing by his motion, whereupon he 
appealed. 

The record in this case did not set forth any declaration. 


Per Curtam. This is one of those cases in which it does not appear 
that any statement was intended to have been made by the judge. We 
must, therefore, look into the record, and seeing there that no declaration 
has been filed, it is impossible for us to affirm the judgment. It is an 
error which we cannot overlook or amend in this Court without consent, 
and the appellant having waived no advantage which the law gives, we 
must for this cause reverse the judgment. 


Cited: Stewart v. Garland, 23 N. C., 472. 








(10) 


JARVIS v. McMAIN & SIMMONS. 


Days of grace are not to be allowed as between the original parties to a single 
bill, notwithstanding such paper is made negotiable by statute. 


Desert on the following instrument: 
4 
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Six months after date we promise to pay Moses Jarvis or order 
$181.98, for value received. 
Witness our hands and seals, New Bern, 4 February, 1823. 
J. A. McMary. [x 8.] 
Joun Simmons, [L. s8.] 


The writ was issued on 5 August, 1823. Plea, the general issue. De- 
fendant contended on the trial below, before Daniel, J., at Craven, that 
the writ had issued before the cebt was due, as he was entitled to days 
of grace. The jury found a verdict for the plaintiff, subject to the opin- 
ion of the court on the point of law as to days of grace. The court was 
of opinion that the defendants were not entitled to days of grace as in 
the case of bills of exchange and promissory notes, and gave judgment 
accordingly, whereupon defendants appealed. 


Gaston for appellant. 
Hawks, contra, 


Hatt, J., delivering the opinion of the Court: The decisions (12) 
are of modern date that give to promissory notes a right to days 
of grace. 4 Term, 152. When days of grace originally extended to 
ills of exchange they were gratuitous. I need not cite authority for 
this. 

In bills of exchange the liability of the parties is created more (13) 

by the law merchant than by the express stipulation of the parties. 
Then days of grace and other regulations suiting a commercial people 
grew into use; but where the liabilities of the parties are altogether 
of their own making (such as when a bond shall become due) it is more 
difficult to perceive the propriety of altering that contract by law, and 
saying that although the debtor has agreed to pay on a given day, yet 
he shall not pay till three days afterwards. To be sure, it has been done 
in England thirty or forty years ago; but I know of no instance of its 
having been so decided in this State. 

The remark may pass for what it is worth that this note has not been 
indorsed, before which it bears no resemblance to a bill of exchange. 
Bur. 676. It is a mere contract, like any other, between the parties. 

I think the understanding of people generally is that they must pay on 
the day designated by the note. I think that a new trial ought not be 
granted. 


Henverson, J., concurred. 


Tayzor, C. J., dissenting: I understand it to be conceded on all 
hands that if the action had been brought in the name of an indorsee 
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the days of grace would have been allowable, by force of the acts of 
1762, giving negotiability to promissory notes, and of 1786, placing 
single bills on the same footing with promissory notes. But the argu- 
ment is that neither instrument acquires the qualities of a bill of ex- 
change, nor its effect, until it is indorsed, for then only the resemblance 
between the two begins, and the observations of Lord Mansfield in 2 
Bur. are quoted to establish this position. But when these remarks are 
duly considered it will appear that they have no bearing on the case, 
and that they were made diverso intuiti. There the action was 
(14) brought on an inland bill of exchange by the indorsee against 
the indorser, and the objection on the part of the defendant was 
that a demand of payment ought to have been made on the drawer, in 
support of which some cases on promissory notes were cited in which 
that assertion was made. To show its correctness as to promissory 
notes, in which the indorser is considered as the drawer, and its incor- 
rectness as to bills of exchange in the case under consideration, it be- 
comes necessary to trace the resemblance between them from its be- 
ginning in order to mark with precision the liability of the different 
parties and thereby to show that a demand upon the drawer of a bill 
of exchange was unnecessary. But what were the incidents or qualities 
of a: promissory note before indorsement it is perfectly clear that the 
judge intended to intimate no opinion upon. The form of a declaration 
on a note made negotiable by the statute when a suit is brought by a 
payee against the maker removes all doubt on that subject. It is there 
stated that the maker became liable by reason of the note, and by force 
of the statute 3 Morgan; 24, 1 Went., 331, showing beyond controversy 
that if it be negotiable, the statute affects it and impresses it with certain 
qualities even before it is negotiated; whereas, if it be not a note within 
the statute, as being payable in anything but money, a consideration 
must be stated and proved, as in any other common-law assumpsit; for 
before the statute of 3 and 4 Anne no action could be maintained ex- 
pressly on a note, even for the payment of money, without declaring on 
it as a special agreement and setting forth the consideration. 5 Term, 
482. The statute seems to have designed to assimilate promissory notes 
of a certain description to bills of exchange, as far as the different nature 
of the instrument will admit of it, and I cannot perceive why the days 
of grace should be allowed as against the indorsee and disallowed as 
against the payee; why the latter, by force of the general words, 
(15) should be considered as transferring the note, subject to an in- 
convenience on the part of the indorsee which had not attached 

upon it in the hands of the payee. 
This would be my opinion in the absence of any adjudged case, but it 
is confirmed when the only adjudged case uupon the subject is strictly in 
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point. In Smith v. Kendall the action was brought by the payee also, 
and it was considered so much a matter of course to allow the days of 
grace upon promissory notes, within the statute, that it was not even 
questioned ; and the only doubt was whether a note payable to A., with- 
out adding “to order” or “bearer,” was within the statute. That point 
being ascertained, it resulted at once that the days of grace were allowed 
against the payee. 

The case seems to have undergone much consideration, and satisfies 
me that the law is so settled in England. If it should be thought that 
these rules are unfit to be adopted here, where the pursuits of the people 
are so little commercial, the answer is that a certain portion of the com- 
munity is as much so as in any other country, and that persons who re- 
ceive negotiable instruments are bound to ascertain their legal qualities; 
that we have heretofore borrowed, and daily do borrow, our construc- 
tions from the same source; and that it seems too late to object to these 
customs, their commercial nature, when we have adopted and enforced 
the very strictest amongst them, viz., that notice of nonpayment of a 
promissory note shall be given to the indorser within one day (allow- 
ing for the days of grace) after the demand has been made upon the 
drawer; otherwise the indorser is discharged. Banks v. Smith, 7 N. C., 
73. 








(16) 


Doge on Demise or POPE v. BRADLEY. 


A sheriff advertised property to be sold on a certain day, and afterwards, 
recollecting that it was the general election day, made known that he 
would open the sale for form and postpone it to the succeeding day. He 
did so, and in a contest between a bidder of the first and a bidder of the 
second day, it was Held, that the sheriff might well postpone the sale, as by 
the act of 1820 he is pe-mitted to do so, and the reasons for a postpone- 
ment must, to a certain extent, be judged of by the sheriff. 


Esectment for a lot of ground, tried, before Paxton, J., at Prrr. 
The lessor of the plaintiff and the defendant both claimed title to the 
land in dispute, under deeds from the sheriff of the county of Edge- 
combe on the same execution. The defendant’s deed bore date 27 July, 
1821, and that of plaintiff’s lessor on 27 November, 1821. 

The lot in question, with other tract of land, was levied upon by the . 
sheriff as the property of Willie Stanton, and duly advertised to be sold 
on the last Thursday of July. The sheriff, having afterwards called to 
mind that the day appointed for the sale was the general election day for 
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the county, caused it to be generally made known that the sale would 
not actually be made on that day, though it would be.opened for form 
and postponed to the succeeding day. Accordingly on the day the 
sheriff's deputy announced that he would set up the property, open the 
bidding, and adjourn the sale to the next day; the tract of land, not the 
lot in dispute, was set up, and after some bidding the lessor of the plain- 
tiff bid $800, and the deputy sheriff then adjourned the sale to the suc- 

ceeding day. This took place before 2 o’clock in the afternoon. 
(17) On the next day the sheriff offered to put up the tract at the last 

bid which had been made on the day before, viz., $800, when the 
lessor of the plaintiff objected, alleging that he was the purchaser for the 
price of $800, which sum he then offered to pay. The sheriff set up the 
tract anew, and after that was disposed of at $500, offered the lot in 
question, when it was bid off by an agent of the defendant, and the sheriff 
immediately executed a deed. The defendant and his agent both knew 
the circumstances of the bidding on the preceding day and the postpone- 
ment of the sale. 

The court instructed the jury that if there was no fraud in the trans- 
action the deed transferred the title, notwithstanding the provisions of 
the act of 1820, entitled “an act directing the manner in which property 
levied on by sheriffs. and constables shall be sold.”* Verdict for the de- 
fendant ; new trial refused ; judgment, and appeal. 


Taytor, C. J. The act of 1820 is directory to sheriffs as to the mode 
of conducting sales, and authorizes them to continue the sale from day 
to day if the whole of the property taken in execution cannot be sold 
the same day. But as it does not specify the reasons which may prevent 
a sale of the property, they must necessarily be judged of by the sheriff, 
to whom a discretion to a certain extent is thus given. The reason for 
adjourning the sale is within the spirit of the act, and would in general 
operate for the benefit of the parties. But on no principle can it annul 
the sale, for the sheriff is made liable to a penalty for disobeying the 

act; though in this instance he cannot be said to have disobeyed 
(18) it, for the occurrence of the election rendered it highly improper 

to proceed with the sale, and may, according to the act, be under- 
stood as preventing it. I approve of the ground taken by the Superior 
Court, and think its judgment ought to be affirmed. 


Hatt, J. The act of 1820, New Rev., ch. 1066, gave the sheriff the 
power of continuing the sale from day to day, provided the sale could not 


*This act provides that sales shall be made at the courthouse on the last 
Thursday in each month; that forty days notice shall be given of sale of 
lands, and twenty days of sale of slaves; that the sale shall be made between 


the hours of 10 and 4. 
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be completed on Thursday. A very good reason is given why in the 
present case the sale was not completed on that day. On the next day 
the property in question was offered for sale and purchased by the de- 
fendant, and it is objected that the sale was not good. The objection can- 
not be sustained. The reason for continuing the sale till Friday might 
be, and probably was, as good as if it had been continued over for want 
of time to make sale of the property on Thursday. There must be judg- 
ment for the defendant. 


Henperson, J., concurred. 


Cited: Mordecai v. Speight, 14 N. C., 429; Brooks v. Ratcliff, 33 
N. C., 326; Reid v. Sargent, 49 N. C., 454. 








SCALES v. FEWELL.—From Rockingham. 


A bill of sale not registered within twelve months from the time of execution, 
if registered afterwards by virtue of an act giving further time for registra- 
tion, shall not have relation back to defeat a levy made after the execution 
of the bill of sale, but a period when the law giving further time had 
not been enacted. Such registration, however, would be good as to all 
future transactions. 


Trespass for taking a quantity of tobacco. Patterson was indebted, 
and, to secure his creditors, on the 2 September, 1819, executed an in- 
strument by which he conveyed to the plaintiff the property in 
question, in trust to sell the same, satisfy the creditors, and de- (19) 
liver up the sum remaining to him (Patterson). This instru- 
ment was proved and registered at November Term, 1821, of Rocking- 
ham County court. 

The defendant justified as a constable under two executions issuing on 
judgments obtained after the date of the deed of trust, and contended 
below that the paper, not having been registered within fifty days, under 
the act of 1715, ch. 38, was void as against creditors. 

The jury was instructed that this instrument was not a mortgage, so 
as to require registration under the act of 1715. 

Verdict for plaintiff; new trial refused; judgment, and appeal. 


Taytor, C. J. The instrument under which the plaintiff claims title 
is a bill of sale, to the validity of which registration within twelve months 
is made essential by the act of 1715. The time had, therefore, expired 
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on 2 September, 1820; but the act of 1821 allows a further time of two 
years, and, supposing that allowance had been availed of, the deed would 
have related back to its date. But in the meantime the lien of the execu- 
tions had attached upon the property, and although the doctrine of 
relation as between the parties may be adopted for the advancement of 
justice, yet it shall not do a wrong to strangers, and cannot, in this case, 
overreach the levies. The defendant, therefore, is entitled to a new trial. 


Hatt, J. If the deed given by Patterson to Seales does not fall within 
the laws regulating the registration of mortgage deeds, it falls within the 
operation of another equally fatal to it. It bears date 2 September, 
1819, and by the act of 1789, ch. 315, sec. 2, it ought to have been 

registered within twelve months after its execution; otherwise the 
(20) act declares it to be void and of no force whatsoever. It was not 

registered until November, 1821, and at that time there was no 
law giving further time in cases where the time had elapsed within 
which deeds ought to have been registered. The last law which had 
passed was in 1818, ch. 967. That law gave a further time of two years, 
but its provisions were inoperative when the deed in question was regis- 
tered. The deed must, therefore, on that account give way to the execu- 
tions. 

It is true that an act afterwards passed, in the year 1821, chapter 
10, giving a further time of two years for the registration of all grants, 
deeds, bills of sale, ete. It is also true, I think, that that act compre- 
hended and validated the registration of the deed in question as to all 
future transactions; yet I do not think, that it divested rights under the 
execution which had vested before that time. I therefore think the rule 
for a new trial should be made absolute. 

And of this opniion was Judge Henprerson. 


Cited: Jones v. Sasser, 14 N. C., 379; Hill v. Jackson, 31 N. C., 
336; Tooley v. Lucas, 48 N. C., 148; Isler v, Foy, 66 N. C., 551; McCall 
v. Wilson, 101, 601; Spivey v. Rose, 120 N. C., 165; Dew v. Pyke, 145 
N. C., 307. 








(21) 
DOE on Demise or HAUGHTON & SLADE v. RASCOE & GRAY.—From Bertie. 


1. Where a grant was made in 1818, and registered, but the certificate did 
not show at what time it was registered, the court will permit the grant 
to be read, notwithstanding a period intervened between 1818 and 1821 
when no law was in force allowing further time for the registration of 


10 




















N. C.] JUNE TERM, 1824. 





HAUGHTON v. RASCOE. 





grants, unless it be shown that some right vested between the time within 
which the grant should have been registered and the time when the act 
of 1821, allowing further time, went into operation. 


2. A line calls for “171 poles to Roanoke River.”: The call to the river termi- 
nates when the line reaches the margin or bank of the river, without re- 
gard to distance, and the intersection of the line with the river is the 
point from which the next line commences. 


3. Lines and courses are described, “North 12 east 530 poles, then along the 
thoroughfare, etc.”; Held, that the line north 12 east shall run to the 
thoroughfare, without regard to course and distance. 


EsxctMeEnr, tried before Badger, J. On the trial the plaintiff (21) 
produced a grant to his lessors, dated November, 1818. By the 
certificate of the register of the county in which the lands are, endorsed 
on the grant, it appeared that the grant had been registered, but it did 
not appear from the certificate at what time it was registered, nor was 
any proof, other than the certificate, offered as to that fact. Defendant 
objected to the grant as evidence, without further proof as to the time of 
registration, and it was received by the court subject to the exception. 
This grant covered the disputed premises, of which defendant had 
possession. 

The defendant then produced a grant to Jonathan Jacocks of much 
older date than plaintiff’s grant. This grant called (among other 
courses) “south 14 east 171 poles to Roanoke River, then north 25 east 
98 poles, then north 22 east 118 poles, then north 12 east 530 poles, then 
along the thoroughfare to the first station.” 

The courses on the plat annexed to this grant, and referred to (22) 
by it, stated the courses as in the grant, except the last course but 
one, which, with the last course, is stated as follows: “then north 12 
east 530 poles to the thoroughfare, then along the’ thoroughfare to the 
first station.” 

In running the line described, “south 14 east 171 poles to Roanoke 
River,” the river was reached at the distance of 150 poles, and defend- 
ant contended that the line should be extended into the river to the 
channel, so as to complete the distance. 

The court held, and so instructed the jury, that the call to Roanoke 
River terminated when the line reached the margin or bank of the river, 
and that the party could not extend it beyond, but that the distance was 
to be disregarded and the intersection with the river was to be considered 
the termination of the line from which the next line was to commence; 
and further, that the line, “north 12 east 530 poles,” should run to the 
thoroughfare, and that for that purpose the course and distance should 
be disregarded, if necessary, to reach that place. 
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If the lines of the grant be run according to the instructions of the 
court, stopping the one line at the margin of the river, and carrying the 
other a straight course to the thoroughfare, the land in dispute is not 
covered by the defendant’s grant. 

The jury returned a verdict for the plaintiffs. Defendants moved to 
set it aside and enter a nonsuit on the matter reserved as to the ad- 
missibility of plaintiffs’ grant in evidence. This was refused, and a 
new trial was then moved for. This also being refused and judgment 
rendered, defendants appealed. 


Gaston for defendants. 
Hogg for plaintiffs. 


Hatt, J., delivered the opinion of the Court: I think the court was 
right in receiving in evidence the grant made to the lessors of the plain- 
tiffs. It is true, the grant ought to have been registered in two years, 
as the law required. But by the act of 1821, ch. 10, further time of 
two years was given for the registration of all deeds, grants, etc., made 
before that time. Had any right vested between the time within which 

the grant ought to have been registered and the time when, the 
(24) law of 1821 begun to operate, as in Scales v. Fewell, ante, 18, 

those rights would not have been divested by that act. But the 
defendants have shown no rights so cireumstanced. If they had a right 
under the grant of Jonathan Jacocks, the plaintiff’s grant, whether 
registered or not, would not stand in their way; but as it appears that 
that grant does not cover the land, and no other right is set up, the 
plaintiff’s grant being comprehended in the act of 1821 entitles them to 
recover. 

We see no objection to the charge of the court as to the boundaries of 
the land, and are of opinion that judgment should be rendered for the 
plaintiffs. 


Cited: Moore v. Collins, 15 N. C., 402; McCall v. Wilson, 101 N. C., 
601; Literary Board v. Clark, 31 N. C., 60; Redmond v. Stepp, 100 
N. C., 219; Bowen v. Gaylord, 122 N. C., 820; Whitaker v. Cover, 140 
N. C., 283. 
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PRACTICE—COSTS. 
In equity practice a witness is paid by the party that summons him. 





RYDEN anp Oruers v. JONES. 
Petition for distributive shares. 


Gaston produced a notice to the petitioners from the defendant of an 
intended motion for a rule to show cause why there should not be a new 
taxation of costs in this case. It was a petition for distributive shares, 
filed against the defendant, as executor, in which a decree had been 
made for petitioners, Ryden v. Jones, 8 N. C., 497, and the clerk had 
taxed the defendant with the cost of plaintiff’s witnesses. The Court 
granted the rule, and afterwards made it absolute, stating that cases of 
this kind must be governed by the rules of chancery practice, and that 
plaintiff might have taken the depositions of his witnesses. A new taxa- 
tion of costs was ordered accordingly. 


Cited: Griffith v. Byrd, 24 N. C., 72; Newsom v. Newson, 26 N. C., 
389; Bowers v. Bowers, 30 N. C., 249. 








(25) 
PRACTICE—COSTS. 





COLLINS v. JONES. 

On the abatement of an action, each party pays his own costs. 

In this case the judgment below was that the suit had abated, and the 
administrator of the plaintiff appealed to this Court, where he came in 
proper person and ordered the appeal to be dismissed ; and 

By tue Court: It was adjudged that the appellant pay the costs of 
this Court, and that each party pay their own costs in the court below. 


Cited: 8. v. Wallin, 89 N. C., 580. 








PIGOT v. DAVIS.—From Carteret. 


1. This Court cannot, upon a record of the Circuit Court of the United States, 
offered in evidence, inquire into the fact whether the judgment of the 
Circuit Court was regularly entered up, or whether the subsequent proceed- 
ings had thereon were regular. 


2. An execution when returned becomes part of the record, and a certified 
copy thereof is evidence. 13 
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Derinvgz, for a negro. The negro belonged to George Bell, who died 
in 1794, after duly making his will by which he bequeathed the negro in 
dispute to his infant grandchildren. The executors of the will assented 
to the legacy, and the negro was delivered to the guardian of the infants. 
A judgment was obtained by the administrator of Samuel Cornell, in 
the Circuit Court of the United States for the District of North Caro- 
lina, against the executors of George Bell, for the sum of $2,011.60. 
The executors in this suit pleaded plene administravit, and the plea was 

found for them on their showing that they had paid the legacy to 
(26) the legatees. A sci. fa. issued to the guardian of the legatees to 

show cause why the plaintiffs should not have judgment and execu- 
tion against the legatees of the assets that came to their hand. In 
November, 1799, there was a judgment rendered on the sci. fa. and at 
the same term the plaintiff (Cornell’s administrator) sued out a writ of 
fi. fa. on the judgment, returnable to the next term of the Circuit Court, 
and the marshal thereupon levied on and sold the negro in dispute to 
the present plaintiff. The defendant derived his title from the legatecs 
under the will of George Bell. 

There was a verdict for the plaintiff, subject to the opinion of the 
court upon the legality of the execution, which issued before the expira- 
tion of twelve months from the time judgment was rendered in favor of 
Cornell’s administrator. The court was of opinion that the execution 
was legal, and gave judgment accordingly; whereupon defendant ap- 
pealed. 

Before judgment was signed, the defendant moved for a new trial, 
because the original execution in favor of Cornell’s administrator was 
not produced, but a copy, certified under seal of court by the clerk of 
the United States court. This was refused by the court. 


Gaston for appellant. 
(27) Ruffin and Hawks for appellee. 


Haut, J. Whether the scire facias issued regularly in this case, or 
whether the judgment was regularly entered up upon it, this Court can- 
not inquire. While it continues in force it is binding upon the parties. 
It can only be reversed by a writ of error. It has been pronounced by 
a court as stable and as strongly constituted by the Constitution and 
laws of the country as the Court we sit in; and it is a court, too, of 

competent jurisdiction. 
(28) As to the second objection, it may be observed that when an 
execution is returned it becomes part of the record of the suit, 
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and a copy of it, when properly authenticated, may as properly be given 
in evidence as a copy of any other record. I, therefore, think the rule 
for a new trial should be discharged. 

And of this opinion was the rest of the Court. 


Cited: Snead v. Rhodes, 19 N. C., 388; Walters v. Moore, 90 N. C., 
46; Brittain v. Mull, 99 N. C., 492. 








WILKES v. COFFIELD.—From Bertie. 


1. A., being in want of money, applied to B., and it was agreed between them 
that A. should receive from B. the note of one L., which he held, and give 
therefor to B. a bond payable to S. the sum due on L’s note, with 15 
per cent. A. gave his bond accordingly to S., by whom it was indorsed 
to the brother of B., in whose name a suit was brought and judgment 
recovered, and the money was collected by an execution against A.: Held, 
that A. was guilty of usury, and that it is no defense for a lender on 
usury to say that he acted as another’s agent, unless he disclose the agency 
at the time of contracting. 


2. Whether, being particeps criminis, such disclosure at the time would avail 
him, quere. 


TuHIs was a gui tam action on the statute of usury, tried before Badger, 
J. The facts were these: Hunter swore that he applied to the defendant 
to borrow money; the defendant expressed a willingness to lend, but not 
having the money needed, it was agreed between him and Hunter that 
H. should take from the defendant a note on one Leary, due at that time, 
payable to William Coffield, executor of John Coffield, deceased, for 
$782.81; H. was to give for it his bond, with security, payable in six 
months to E. Slaughter, for a sum sufficient to include in it the 
amount due on Leary’s note with 15 per cent thereon. H. exe- (29) 
cuted the bond, with the plaintiff as his security, for $967.25, de- 
livered it to Slaughter, and received from him Leary’s note according to 
the agreement made with the defendant. On the trial this note appeared 
to be indorsed in blank by Slaughter. 

On 10 May, 1820 (the day when Hunter’s note became due), there 
was due for principal and interest on Leary’s note $841.50, which Hunter 
afterwards received or had the benefit of. 

An action was afterwards brought on Hunter’s note in the name of 
William Coffield, as assignee of Slaughter, and a judgment recovered, 
execution issued, and the sheriff collected the money. 
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The court instructed the jury that the contract stated by Hunter was 
a corrupt bargaining within the meaning of the statute on which the ac- 
tion was founded; and that if consummated by the receipt of usurious 
interest thereon would entitle the plaintiff to recover. And on this sub- 
ject the court instructed the jury that the statute was not to be evaded 
by the interposition of any forms, nor were they to be blinded by any con- 
trivances to defeat its provisions; that it was not necessary that the 
defendant should himself have received the money, but a receipt by an 
agent was sufficient; that though the action brought on the note was in 
the name of William Coffield, and though the money appeared to be 
collected for him, yet if it was really for the use or benefit of the de- 
fendant, or if the defendant otherwise received the money on the note, 
the plaintiff was entitled to recover. But that if they were satisfied, 
on examining the evidence, and the inferences they might draw from it, 
that although the defendant made the contract, as stated by Hunter, 
yet that in truth and fact he made it on account of William Coffield, 
had no personal interest in it; that the suit on the note was not brought 
for his use, nor the money received by him, nor collected for his 
(30) benefit, that then the plaintiff could not recover, as one necessary 
ingredient would be wanting to complete the usury, that is, a 
receipt of money on the unlawful contract. 
Verdict for defendant; new trial refused; judgment, and appeal. 





Hogg for appellant. 
Gaston contra. 


(33) Taytor, C. J. The question presented to the Court in this 

case may be decided by an application of the familiar rule that 
in all crimes under the degree of felony there are no accessories, but that 
all persons concerned therein, if guilty at all, are principals. This is 
not an attempt to punish the defendant for a crime committed by an- 
other, but to punish him for an offense imagined, contrived, and partly 
executed by himself in person, though consummated by another under 
his direction and appointment. The record distinctly states that the 
. corrupt agreement was made by the defendant, and it is evident that it 
would have been carried through by him to its completion but for the 
circumstances, real or feigned, of his not having the money to lend, but 
only a note, then in the possession of Slaughter. If this were really 
the true reason why he did not lend the money, it shows that he entered 
fully into the scheme of committing the offense; and if it was only a 
pretense, it exhibits a device somewhat awkwardly contrived and easily 
penetrated, to evade the statute. 
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The specific crime then meditated was that Slaughter should receive 
the note from Hunter, and collect the money when due, and that he 
should also transfer to Hunter the note then due from Leary. And if 
the usurious agreement had been thus carried into execution it would 
have been impossible to raise a doubt as to the defendant’s guilt, on 
Slaughter’s receiving the unlawful interest. Slaughter was the defend- 
ant’s agent for the very purpose of committing the crime, and though it 
was not completed precisely in the manner apparently contemplated, 
yet the authority given to Slaughter enabled him to indorse the note to 
William Coffield, and thereby led to the perpetration of the offense in a 
different shape. 

These circumstances fully warrant an application of the legal (34) 
maxim that in investing another with a lawful authority, a mam 
may limit it as strictly as he pleases; and if the party authorized do 
transgress his authority, though it be but in circumstance expressed, it 
shall be void in the whole act. But where a man is author and mover 
to another to commit an unlawful act, then he shall not excuse himself by 
circumstances not pursued. Thus if a man make a letter of attorney to 
A. to deliver livery and seizin in the capital messuage, and he doth it in 
another place of the land; or, between the hours of 2 and 3, and he doth 
it after or before; in these cases the act of attorney as to execute the 
estate is void. 

But, on the other hand, if a man command A to rob B on Shooter’s 
hill, and he doth it on Gadd’s hill; or to rob, him on such a day, and he 
doth it next day; or to kill B, and he doth it not himself, but procureth 
C to do it; or to kill him by poison, and he doth it by violence; in all 
these cases, notwithstanding the fact be not executed in circumstances, 
yet he is accessory nevertheless. Mandata licita recipiunt strictam inter- 
pretationem, sed illicita latam et extensam. Bacon’s Maxims, Reg., 16. 

A kindred principle is laid down and illustrated by the same great 
writer ; that all crimes have their inception in a corrupt intent, and have 
their consummation and issuing in some particular fact, which, though 
it be not the fact at which the intention of the malefactor was leveled, 
yet the law giveth him no advantage of the error, if another particular 
ensue of as high a nature. Therefore, if an empoisoned apple be laid 
in a place to empoison J. S., and J. D. cometh by chance and eateth it, 
this is murder in the principal that is actor, and yet the malice in indi- 
viduo was not against J. D.; so if a thief find a door open, and come in 
by night and rob a house, and be taken with the mainour, and 
break a door to escape, this is burglary, yet the breaking of the (35) 
door was without any felonious intent, but it is one entire act. 


Reg., 15. 
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These sound and elementary principles of criminal justice, the non- 
observace of which would derange the harmony of the whole system 
and lead to manifold evasions, and a dangerous state of impunity, 
appear to me to fully justify the view I have taken of this case. They 
are emphatically just and important in expounding a statute, to escape 
from the penalties of which the cupidity of mankind is daily inventing 
colorable pretexts and artful expedients. Without their application the 
money lender might make his corrupt bargains, but, keeping his funds in 
another person’s hands, refer the borrower to him for the sum wanted, 
and to secure the repayment by a note with unlawful interest, which 
might at once be passed into circulation for its full value. If, when 
the money is recovered from the borrower, the lender is deemed inno- 
cent, then so far from its being true, as the sages of the law tell us, 
“that where the real truth is a loan of money, the wit of man cannot 
find a shift to take it out of the statute,” it is manifest that a very simple 
and obvious contrivance would render the law powerless. Like a spider 
in the center of its web, ensnaring its prey by distant filaments spun 
from its own body, the usurer might destroy his victim, and yet make 
no other movement than the last fatal one to devour the carcass. There 
ought, in my opinion, to be a new trial. 


Haut, J. The case in 5 Mass., 53, goes the full length of deciding 
that it is no excuse for a lender on usury that he acts as agent for 
another, if he does not disclose at the time of lending that he acted in 
that capacity; and being a particeps criminis, it is doubtful whether 
such disclosure at that time could avail him. 

I concur in the opinion that the rule for a new trial should be made 
absolute. 


Henperson, J., concurred also. 








(36) 
DELOACH v. WORKE, ApMINISTRATOR OF DYSON. 


1. It was the design of the act of 1807, ch. 721, to allow a plaintiff interest on 
the principal sum recovered from the time judgment is rendered; and the 
jury must distinguish between principal and interest where the whole sum 
is assessed in damages, but where the principal and interest are dis- 
criminated on the record, or it can be collected from an inspection of it 
what the principal is, interest shall be calculated on that. 
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2. Where, upon the plea of nul tiel record, it appears that no formal judgment 
was entered upon the record, the court must overlook the objection, as, 
otherwise, owing to the looseness of practice, the proceedings of courts 
for years back would be overturned. 


Scrre Facts to revive a judgment. 

The defendant was sued in Irepeti, County court in an action of 
debt founded in the obligation of his intestate for the payment of $170, 
made in 1812, and pleaded thereto the general issue, and retainer to the 
amount of $873.6614, and confessed assets in hand to the amount of 
$1,789.2014, and no assets beyond. 

The jury found that the administrator detained from the plaintiff 
the sum of $190.32; that the defendant was entitled to a retainer of 
$876.6614, exclusive of commissions, and that there were assets beyond 
sufficient to pay the judgment and costs. 

On the judgment a scire facias issued, to which the defendant pleaded 
nul tiel record, payment and set-off. It was found by a jury that “There 
is no payment or set off; that the judgment of $190.32, and damages 
by way of interest to $60.50,” and the court adjudged that there was 
such a record. The defendant appealed to the Superior Court of the 
county; and a jury there found against the defendant on his pleas of 
payment and set-off, and the court adjudged that there was such 
record, and gave judgment for $190.32 principal, and for the further 
sum of $84.62 interest up to the present time; whereupon defend- 
ant appealed to this Court. The record did not show that any (37) 
formal judgment had ever been entered upon the verdict against 
the defendant in the first suit. 


Ruffin for plaintiff. 


Tayxor, C. J. The evident design of the Act of 1807, chapter (40) 
721, was to allow the plaintiff interest on the principal sum re- 
covered in a judgment from the time of its rendition; and the direc- 
tion to the jury to distinguish between the principal and interest 
was intended to provide for those cases in which the whole sum is as- 
sessed in damages, so as to enable the clerk or the sheriff to compute 
the interest on the principal sum. But where the principal and interest 
are discriminated on the record, or it can be collected from an inspection 
of it what the principal sum was, it is equally within the spirit of the 
act that interest should be caleulated on that; and as the note is here 
spread on the record, and the principal of it corresponds precisely with 
the sum demanded in the writ, it is plain that the verdict was formed 
on a calculation of the principal and interest, and a deduction of the 
payment endorsed. There can be no difficulty in reforming the judge- 
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ment of the court according to the act. The objection that no formal 
judgment was entered in the county court cannot prevail without re- 
versing, perhaps, the greater part of the proceedings which have been 
had for years past. The judgement must be considered as entered ac- 
cording to the opinion which this Court has constantly entertained. 
Jones v. Zollicoffer, 4 N. C., 48. 


Hatt, J. It is apparent that the judgement which this scire facias 
is brought to revive was founded upon a debt due by contract, because 
it was obtained against an administrator, and, if so, that it bears interest 
from its rendition under the act of 1807, New Rev., ch. 721; but either 
no interest was given by the jury upon the debt due, or, if it was, it was 
added to the principal, and both together made the sum of $190.32. The 
justice of the case, therefore, is that the plaintiff should have judgement 
for $190.32, with interest (under the act) upon the sum of $170, part 
thereof which appears to be the principal of the sum originally due. 

I think we must say there is such a record, for although it is 

(41) apparent that it is very defective for the want of entering a for- 

mal judgment upon the verdict, yet, considering the situation of 

many of the records of the courts of this State, were we to give a dif- 

ferent judgment it would lead to the greatest injustice and hardship. 

From these considerations I think judgment should be given for the 
plaintiff, with interest on the sum of $170 only until paid. 


Henperson, J., concurred. 


Cited: Collins v. McLeod, 30 N. C., 223; Harrell v. Peebles, 79 N.C., 
30; Grantham v. Kennedy, 91 N. C., 155; McDowell v. McDowell, 99 
N. C., 229; McNeill v. R. R., 138 N. C., 3. 








MEDFORD anv Wire v. HARRELL anp Wire.—From Martin. 


In a petition for partition the first judgment to be rendered is for the appoint- 
ment of commissioners, and final judgment is to be rendered on their re- 
turn. An appeal taken from any interlocutory judgment will be dismissed. 


Tuts was a petition for partition of land. At the return of the process 
the defendants appeared and pleaded “Sole tenure.” At the succeeding 
term the petitioners, by their counsel, moved the court for a decree of 
partition on the ground that defendants’ plea was a nullity, they having 
no right to make defense, because, by the act of the Legislature giving 
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jurisdiction in cases of petition, it was intended that the proceedings 
should be ex parte. The defendants then moved that as neither repli- 
cation nor demurrer was filed to their plea, that the petition should be 
dismissed. The court held that the proceedings were ex parte, and 
decreed partition, and at the same time adjuged that defendants should 
take nothing by their motion. Whereupon defendants appealed to 
this Court. 


Per Curtam. This appeal is taken from an interlocutory (42) 
judgment, and is not sustainable under the act organizing this 
Court. The first judgment to be rendered by the court is the appoint- 
ment of five commissioners, who are to make the partition and return 
their proceedings to court, upon which the final judgment is to be 
given. 


The appeal must be dismissed. 








THE GOVERNOR v. WITHERSPOON anp OrHers.—From Wilkes. 


1. Where suit was brought on a bond given by a sheriff, but not drawn con- 
formably to the directions of the act of Assembly, the suit was sustained; 
the bond being held good as a voluntary bond. 


2. In such a suit a suggestion of damages should be made under the Stat. of 
Will, III., but if not made, it is no good ground of objection after Verdict, 


Tus was an action of debt brought against the defendant Wither- 
spoon, former sheriff of Wilkes, and his securities on a bond executed 
by them, which was im the following words: 

“We and each of us oblige ourselves, our heirs, ete., to pay to the 
Governor of the State of North Carolina, and his successors in office, 
the full sum of $4,000; void on condition that Thomas Witherspoon, 
Ksquire, high sheriff of the county of Wilkes for the year 1820, shall 
well and truly do his duty in office as sheriff for said year, in every 
respect according to law. Witness our hands and seals this 2 May, 
1820. 

Witherspoon in 1820, as sheriff, received a sum of money on an exe- 
cution at the instance of Chambers, and failing to pay it over, this 
suit was brought and a verdict rendered for plaintiff. Defendants 
moved for a new trial on the ground that the bond was insufficient 
and not drawn pursuant to the act of Assembly. Paxton, J., who 
presided, refused’a new trial and rendered judgment, from which (43) 
defendamts appealed. 
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Haut, J. If a recovery cannot be had in the present case, it can- 
not be because the contract of the parties will not warrant it. The 
contract of the parties fully sustains the verdict and judgment of the 
court. 

But it is said, and truly, that the bond has not been taken conforma- 
bly to the directions of the act of Assembly; so it was objected in Bank 
v. Twitty, 9 N. C., 5, but it was decided in that case, and the Court is 
now of opinion, that the bond was good as a voluntary bond. 

The magistrates of the county were empowered by the Legislature to 
take from the defendant a bond, and the form of that bond is pre- 
scribed. The bond was not taken for the benefit of the justices, but 
for the benefit of the suitors, whose money might come into the hands 
of the defendant as sheriff and be by him improperly detained, as seems 
to have been done in the present case. The present plaintiff had no 
agency in taking the bond, and if the bond, although bad in form, is in 
its terms sufficient to warrant the present action, it would be the height 
of injustice to declare it invalid on account of form. It is not like the 
case of a bond taken by a sheriff contrary to the provisions of the act of 
Assembly. All such bonds are declared to be void. 

But an objection has been here made to the form of the proceedings 
in this case. It has been said that under the Stat. of Will. IIT. a 
suggestion of damages ought to have been placed upon the record. It is 
true that ought to have been done, but there is no doubt but that a 
suggestion of the sort was made, and proof made accordingly; for the 
jury, ly their verdict, have found damages in consequence of such proof, 
and the court has given judgment thereon and the omission to suggest 

damages on the record ought now, after verdict, either to be 
(44) overlooked or leave should be given to enter it nunc pro tune. 
2 Saund., 187, n. 


Cited: Governor v. McAffee, 13 N. C., 17; Branch v. Elliott, 14 
N. C., 89; Williams v. Ehringhaus, Ib., 298. 








DOE on Demise or WILSON v. ALLEN TWITTY, WILLIAM TWITTY, anv 
DAVID TWITTY.—From Lincoln. 


1. There are no particular rules of conduct prescribed by positive enactment 
to sheriffs in the sale of lands; but it is their duty to sell in that way 
by which most money will probably be raised; a sale en masse of several 
tracts of land, held under distinct titles, and not lying contiguous, was 
supported. However, where it did not appear that either the sheriff or 
purchaser knew the situation of the land. 
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2. Where a sheriff levied on land and negroes, and left the negroes in defend- 
ant’s possession, taking a bond for their production on the day of sale, 
it was Held, that the negroes not being forthcoming, the sheriff might 
lawfully sell the land. 


EsxctMEntT, in which plaintiff’s lessor claimed under a sheriff’s deed 
for the disputed premises. 

A judgment having been obtained in Ruruerrorp at the instance of 
Ann Waters against the defendant Allen Twitty, execution was sued 
out thereon, and by the present plaintiff was placed in the hands of the 
sheriff, who made thereon a return that he had “Levied on 1,050 acres 
of land on Green River, and on both sides of Walnut Creek, including 
the plantation on which Allen Twitty and William Twitty live, includ- 
ing the whole of their improvements and mills; and on 7 June levied 
on sixteen negroes, the property of Allen Twitty, and on this day, 
28 June, the above land was exposed to sale, when Joseph Wilson, 
Esquire, became the last and highest bidder for the sum of $800.” 
The return went on to state that the sale of the negroes was post- 
poned, and afterwards a part of them (seven) sold for $1,301. (45) 

Allen Twitty and the other defendants, his sons, were in posses- 
sion of the lands at the time of the sale and the bringing of the action; 
and Allen Twitty had been in possession nearly thirty years, claiming as 
his all the lands which were levied on and sold. The present plaintiff, 
who was interested in the judgment under which the lands were sold 
when he delivered the execution to the sheriff, directed him to levy it 
on Allen Twitty’s land and negroes, and when the sheriff went to make 
the levy he asked Twitty how much land he had there, and was answered 
1,050 acres, and the sheriff levied accordingly. The sheriff did not know, 
nor was it made known at the time of the sale, that the land was held 
under different and distinct deeds; but he did know at the time of the 
levy that William Twitty and Allen Twitty lived on different parts of 
the land, at the distance of a mile from each other. Allen Twitty did 
not inform the sheriff at the time of the levy on the negroes that they 
belonged to William; the sheriff left the negroes with Allen Twitty, 
taking from him a bond to produce them on the day before the day of 
sale, but they were not produced on that or the followipg day. William 
Twitty at the sale attended and claimed the property as his, forbidding 
a sale. 

The tracts of land were meadow or cleared lands, some lying on the 
river and some back, and not all contiguous, and in 1814 and 1815 Allen 
Twitty gave in the lands to the assessor, describing them as distinct 
tracts and belonging to him. 
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Three objections were taken below to plaintiff’s recovery: first, that 
the mode in which the sheriff sold the lands (in one lot) was illegal; 
secondly, that the plaintiff’s lessor having been beneficially interested in 

the judgment under which the land was sold, was bound by an 
(46) illegality or irregularity in the sheriff at'the sale; thirdly, that 
the land was sold before the negroes. 

The defendant produced several deeds under which the land was held 
to show them to be distinct tracts, and also proved that if all the negroes 
levied on had been sold they would have paid the debt, supposing them 
to sell as well as those which were sold. 


Nash, J., who presided, charged the jury that in an action of eject- 
ment, brought by a purchaser at sheriff’s sale, against the defendant in 
the execution, it was not necessary for the plaintiff to show that the 
defendant had any title, nor was the defendant at liberty to show title 
out of himself; but that the plaintiff had made out his case when he 
showed a judgment, execution, sale, and sheriff’s deed to himself, and 
possession in the defendant at the time the action was brought. Upon 
the first objection made the jury was instructed that where a sheriff 
levied on lands consisting of different tracts it was his duty to levy on 
them as such, and also sell them separately, but that where land was 
levied on by an officer, under a description given of it by the owner, a 
sale of it by the officer under that description, so far as the owner, the 
defendant in the execution, was concerned, was illegal, but lawful; the 
officer not being apprised before the sale of the fact of there being 
different tracts, nor requested to sell them separately. 

As to the second objection, the judge charged that the plaintiff, having 
been substantially interested in the execution under which the land was 
sold, was affected by any irregularity or illegality in conducting the sale; 
and further, that any combination between a purchaser and an officer 
so to conduct a sale as to occasion any injury to the owner of the prop- 
erty rendered the sale void; and whether there was any such combina- 
tion in this case was left to the jury as matter of fact. 

As to the third point raised, the jury was told that when, to 

(47) satisfy an execution, an officer levies upon real and personal 

property, the law requires him to sell the latter first; but where 

under the provisions of the act of Assembly the sheriff leaves negroes in 

the possession of the debtor, taking bond and security for their forth- 

coming on the day of sale, and at that time they are not produced, he 

was not only at liberty to sell the lands, but might bé punished if he 
did not. 

Verdict for the plaintiff’s lessor; judgment and appeal on the refusal 
of the court below to grant a new trial. 
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Gaston for appellants. 
Ruffin for appellees. (48) 


Hatt, J. It is much to be regretted that a more particular rule of 
conduct has not, by the law, been prescribed to sheriffs in sales of landed 
property under execution. A difficulty exists in this country 
(which the law has not provided for) from the circumstance (49) 
that most of the lands are uncultivated and covered with wood, and 
on that account their boundaries are more difficult to be ascertained; 
and it has not been made the duty of sheriffs to set forth their boundaries 
in their advertisements, or to make them known, particularly on the day 
of sale. They have not been required to ascertain and set them forth in 
any better way than they are enabled to do from common report, and 
from the common channels of information through which people gener- 
ally acquire a knowledge of them. 

The practice has been to put up the land for sale by a general descrip- 
tion of it, as the land on which the defendant lives, or his lands lying 
on such a water-course, or as known by such a name. It has not been 
made the sheriff’s duty to ascertain and make known the title, whether 
it be held under one or more grants or deeds, or from whom the defend- 
ant purchased it. : 

I believe it is not usual to sell at once two unadjoining tracts, nor do I 
know that it is forbidden in express terms. It is surely the sheriff’s duty 
to sell in that way that will likely be most beneficial to both parties. I 
mean in that way that will produce the most money. 

In the present case the lands were adjacent to each other, but were 
held under different titles, and did not lie adjoining to each other, but 
their boundaries were not far apart. It did not appear that this fact 
was known either to the sheriff or to the purchaser. It was woodland 
that separated them. Twitty, with the exception of his son’s possession, 
was possessed of and claimed title to all the lands, and told the sheriff 
that he had 1,050 acres in that part of the county. 

Tt seems that all the lands when sold, did not produce as much money 
as the execution called for; and if the lands had been sold in separate 
lots, one probably would not have sold for more than both to- 
gether brought when sold together. (50) 

The question of fraud had been fairly left to the jury; they 
have been directed to find for the defendant, if there was fraud prac- 
ticed either by the sheriff or purchaser. Of course, no inquiry is to be 
made of that at this time. 

Another circumstance may be here noticed, and that is, Why did not 
the defendant object to the sale, at the return of the execution? There 
would have been less difficulty then in setting aside the sale if it had 
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been made with loss to the defendant, on account of any misunderstand- 
ing either of title or location. But the purchase money was suffered to 
be paid, and there has been an acquiescence under the sale until the 
bringing of this action. The sheriff was not to blame for not selling the 
personal property first. The negroes were kept back by the defendant 
himself. He, therefore, ought not to complain on that account. 

Without, therefore, adopting rules for the government of sheriffs, 
which have not been prescribed and enforced heretofore, and from a view 
of the whole case, and circumstances attending it, I am of opinion that 
the rule for a new trial should be discharged. 

The rest of the Court concurred. 


Cited: Thompson v. Hodges, post, 55; Huggins v. Ketchum, 20 N. C., 
557; Jones v. Lewis, 30 N. C., 73; Pemberton v. McRae, 75 N. C., 499; 
McCanless v. Flinchum, 98 N. C., 365; Williams v. Dunn, 163 N. C., 


217. 








(51) 
DOE on Demise oF THOMPSON v. HODGES.—From Cumberland. 


A sale by a sheriff, en masse, of tracts of land adjoining each other will be sup- 
ported. 


EsxctMent, tried in Cumpertanp, before Norwood, J. 

The facts as they appeared below were the following: The lessor of 
the plaintiff purchased the lands in dispute of James Atkins and John 
Thames, and made title as follows: “In December, 1809, a judgment 
was obtained by Dew and Barnes against Philemon Hodges for £829 3 9, 
and an execution issued thereon, on which a return was made by the 
sheriff that he had levied on several tracts of land, and among others 
“the land where P. Hodges lives, with about 2,000 acres of land.” A 
venditioni exponas issued, commanding a sale of the land levied on, and 
the sheriff returned thereon a sale of the several tragts; and as to the dis- 
puted premises the return was in these words: “1,920 acres of the land 
belonging to the home plantation, bid off by James Atkins at £650 10; 
80 acres remainder of said lands, bid off by James Atkins at £2 10.” 
The sheriff on 30 April, 1812, executed a deed to Thames and Atkins for 
land, reciting the execution and stating that he had levied “on sundry 
tracts or parcels of land situate, lying, and being in the couuty of Cum- 
berland, on the lower Little River, including the houses, lands and im- 
provements, whereon said Hodges then lived and now lives, it being the 
whole of the lands said Hodges owned in that body in Cumberland 
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County, and all the different tracts joining each other, containing by esti- 
mation 2,200 acres, more or less.” The consideration money of the deed 
was $1,301, equal to £650 10, and the sale took place in 1810. 
Thames and Atkins conveyed to the lessor of the plaintiff. (52) 
The 1,920 acres were set up for sale by the sheriff, en masse, 

and included sundry tracts adjoining each other. The house in which 
the defendant resided at the time of the sale was 2 miles distant from 
that in which he lived at the time the deed was executed, and they were 
on different tracts of the 1,920 acres. Various objections were made 
below to plaintiff’s title, among others, the two following: That the 
sheriff had levied on and sold to Thames and Atkins 2,000 acres, more 
or less, and had conveyed 2,200 acres, more or less, and that the sale of 
the 1,920 acres, en masse, was, in law, a fraud and vitiated the whole 
sale. On the last mentioned point the court instructed the jury that a 
sheriff is bound to use such means in the sale of property under execu- 
tion as any ordinary and prudent man would do in the sale of his own 
property, in order to make it bring the best possible price; and it was 
for the jury to say, as on this case, whether under the circumstances of 
it it was apparent that the sheriff had sold the land improperly in 
inaking the sale en masse, and thereby sacrificed the property; if so, no 
title in the property passed to the plaintiff; if otherwise, the sale was 
valid; and that their finding upon this part of the case should be regu- 
lated accordingly. A verdict was returned for the lessor of the plain- 
tiff; and the case stood before this Court on a rule to show cause where- 
fore a new trial should not be granted. 


Gaston in support of the rule. 
Ruffin contra. 


Per Curtam. This case is much stronger for the purchaser (55) 
than the case of Wilson v. Twitty, ante, 44, decided at this term, 
and to which we refer for the principles governing the case. The rule 
for a new trial must be discharged. 


Cited: Huggins v. Ketchum, 20 N. C., 557; Jones v. Lewis, 30 N. C., 
73; McCanless v. Flinchum, 98 N. C., 365; Williams v. Dunn, 163 
N. C., 217. 
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TATE anv Orners v. BRITTAIN.—From Burke. 


A mortgage deed not registered in time, when registered has no relation back 
to its date, but operates only from the time of registration: It shall not, 
therefore, avail anything against an execution ‘levied after its date and 
before its registration. 


Trespass for taking a negro boy out of the possession of the plaintiffs. 
The plaintiffs on the trial below produced a mortgage deed for this 
negro and other property, executed by John McGuire on 2 May, 1820, 
certified to be proved at July session of Burke County court (the 
first court after its execution) and registered 29 July, 1820; they then 
proved that they were the securities of McGuire to a large amount, and 
took the mortgage to secure themselves; when the deed was executed but 
one of the plaintiffs was present, to whom it was delivered. On the 
succeeding day McGuire delivered all the property to one of the plain- 
tiffs, who left it in MeGuire’s possession. About two weeks after, one 
of the plaintiffs took the negro boy into his possession, and while thus 
situated defendant took him and sold him. 
The defendant, who was sheriff of the county, produced a 
(56) judgment granted by a justice of the peace in favor of one Cald- 
well, on the 2 June, 1820, against John McGuire, execution 
thereon issuing on the same day, which defendant levied on, 4 June, 
1820, upon the negro boy, and on the 28th sold him. Defendant had 
notice of the mortgage before and at the time of sale. 

The jury was instructed that a delivery of the mortgage deed to one 
of the plaintiffs was a delivery to all; but as it was not registered within 
the time limited by law, viz., fifty days from its date, it must yield to 
liens created after its date and up to its registration; that the plaintiff's 
mortgage, not having been registered in time, could have no relation 
back, but acquired its efficacy from the date of its registration, so far, at 
any rate, as the liens created by the execution under which the defendant 
acted was concerned, and must give way to it. 

Verdict for the defendant and judgment accordingly, and the cause 
was heard in this Court on a rule to show cause why a new trial should 


not be granted. 


Hatt, J. I think this case falls within Davidson v. Beard, 9 N. C., 
520, and to that case I refer. Let the rule for a new trial be dis- 
charged. ) 


In this judgment the Cuter Justice and Judge Henperson concurred. 
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(57) 
NESBITT v. BALLEW.—From Burke. 


1. A defendant brought in as bail on sci. fa., pleaded in the county court cer- 
tain pleas, and a judgment was rendered against him. On appeal to the Su- 
perior Court it did not appear how the pleas in the county court had been 
disposed of, and therefore it was held by this Court that the judgment of 
the Superior Court against the defendant was improperly rendered. 

2. By the act of 1803 all executions issued by a justice of the peace must be 
made returnable within three months, and an officer is not at liberty to 
return them unexecuted in a shorter time. 


Tue plaintiff by warrant obtained a judgment on 23 October, 1819, 
against one Brack for $35.1834 debt and 50 cents costs, and the defend- 
ant became bail to the officer for Brack’s appearance. On 29 October, 
1819, a ca. sa. issued against Brack, and on 1 December, 1819, the plain- 
tiff sued out before a magistrate a notice in the nature of a scire facias 
against defendant, setting forth therein the recovery of the judgment 
aforesaid against Brack; that execution thereof remained to be had; that 
the defendant, on 21 October, 1819, became special bail for Brack, by 
a bond for that purpose duly executed by David Biddle, constable, upon 
the execution of the warrant; that the said Brack had not paid the said 
judgment nor rendered himself to prison; nor had the defendant sur- 
rendered him in discharge of himself, and requiring the defendant to 
appear before a magistrate and show cause why the plaintiff should not 
have execution against him for the debt and costs aforesaid. This notice 
was returned before a magistrate, “executed 26 January, 1820, when it 
was dismissed at the plaintiff’s costs; from this judgment the plaintiff 
appealed to the county court, where the defendant appeared and pleaded.” 
No ‘capias issued against principal; principal surrendered; payment ; 
set-off; stat. lim.; and a judgment was in the county court 
rendered in favor of plaintiff, when the defendant appealed to (58) 
the Superior Court. At September Term, 1823, the cause came 
on and was argued, when the judge took time to consider; carried the 
papers with him on his circuit, and after the adjournment of the court 
returned them to the clerk indorsed, “My opinion is that the judgment 
cught to be entered for the plaintiff.” Upon this execution issued against 
defendant, and at the next court he, by his attorney, moved to set aside 
the execution, which was done. The plaintiff, by his counsel, then moved 
that upon the indorsement of the judge who presided at the last term a 
judgment be entered up against defendant, which was done; and from 
this judgment he appealed to this Court. 


Hat, J. It appears that the defendant pleaded certain pleas in the 
county court in discharge of himself as bail, but how those pleas have 
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been disposed of does not appear. I think that should have appeared 
before judgment was given against the defendant in the Superior Court. 
Another objection presents itself in this case. A ca. sa. issued against 
the body of the debtor 29 October, 1819, and the sci. fa. issued against 
the bail on the 1 December of the same year. By the act of 1803, ch. 627, 
sec. 6, all executions issued by a justice of the peace shall be made re- 
turnable in three months from the date of said execution. The officer 
might execute it as soon as he could; but the Legislature prescribed that 
time with which it was his duty to endeavor to execute it, and he was 
not at liberty to return it unexecuted in a shorter time. This has been 
done in the present case; and if an officer is at liberty to return it in one 
month, he may return it in one week or in one day. 
The object of the Legislature was to make the burden of the 
(59) debt fall upon the debtor, if he could be reached in this way, 
and only to have recourse against the bail in case that mode of 
proceeding against the principal proved unsuccessful. For these reasons 
I think the judgment given in the Superior Court should be reversed. 
And of this opinion was the rest of the Court. 
Per Curiam. Reversed. 


Cited: Tyson v. Short, 50 N. C., 281. 





AYRES v. PARKS, ApMINISTRATOR oF HUMPHRIES.—From Iredell. 


Where words importing a warranty of soundness are inserted in a conveyance 
of slaves, the court will not consider them as a bare affirmation, which does 
not amount to a warranty, unless it appears in evidence to have been so 
intended, but will deem them part of the contract, as otherwise they 
would not have been inserted. These words, viz., “all the above named 
negroes are sound, healthy, and clear of disease, and slaves for life, and 
warranted and defended from all manner of claims whatever,” contain a 
warranty of title and a warranty of soundness sufficient to support an ac- 
tion. 


CoveNANT upon a warranty in a bill of sale of negroes, brought to 
recover the value of one of the negroes, Peggy. The bill of sale was as 
follows: 

“Received of David B. Ayres $1,750 in full satisfaction for three 
negro girls, Sukey, Peggy, and Jane. All the above named negroes are 
sound, healthy, and clear of disease, and slaves for life, and warranted 
and defended from all manner of claims whatsoever. Given under my 
hand and seal this 16 November, 1818.” 
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Two grounds of defense were taken below: first, that the bill of sale 
contained no warranty of soundness; amd, secondly, that if the covenant 
did amount to a warranty, it was obtained by fraud. The unsoundness 
of Peggy was an extraordinary bleeding at the nose, to which 
she had long been subject, and of which she died within a year (60) 
after plaintiff bought her. It was in evidence that the bill of sale 
was written by the plaintiff, and when presented to the defendant’s intes- 
tate she refused to sign it unless the bleeding was excepted ; the plaintiff 
refused to receive a conveyance at all, or to purchase the negroes, unless 
defendant’s intestate would sign that deed, at the same time observing 
that he was buying to sell again, and such an exception in his title would 
injure the sale; that he intended to carry the slave to the south, and that 
she would never be called on on account of Peggy’s defect. Defendant’s 
intestate thereupon signed the bill of sale, and afterwards assigned as a 
reason for so doing that the price was a very large one, greater than she 
could get again, and she did not expect from the distance to which the 
negroes were to be carried that she would ever be called on to answer for 
Peggy’s unsoundness. 

The court instructed the jury that the bill of sale did contain a war- 
ranty of soundness, which, if untrue when given, entitled the plaintiff 
to his action if it were not obtained by fraud. 

Verdict for plaintiff, new trial refused, judgment, and appeal. 


Gaston for appellant. 
Wilson contra. 


Hatt, J. An affirmation at the time of sale is a warranty, pro- (61) 
vided it appears in evidence to have been so intended. 3 Term, 57. 
Whether it was so intended is a matter of fact to be left to the jury. 
In the present case, whether there is a warranty contained in the deed 
on which this action is brought is a question of law, and, of course, 
must be decided by the court. 

I admit that a bare affirmation is only an inducement to make the 
contract, but ought not to be considered as part of the contract, and 
that there is no remedy upon it unless you bring home a scienter to the 
party making it. 

In the case before us, if the words of the deed on which this suit is 
brought had been regarded in the light of an affirmation, and not as a 
part of the contract, it is to be presumed that they would not have been 
inserted in the deed; but as the parties thought proper to insert them in 
the deed it is a strong circumstance to show that they were so inserted 
as a part of the contract. 
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If they are considered a part of the contract their meaning is obvious; 

‘there can be no doubt about the justice of the verdict. It is stipulated 

that the slaves are sound, healthy, free from disease, and slaves 

(62) for life, and warranted and defended from all manner of claims 
whatsoever. : 

There is no doubt but what an action would lie upon the latter part 
of the clause where the titles of the slaves are warranted against all 
claims whatsoever, and I think there is no doubt but an action. would 
lie upon that part of the clause which asserts that they are slaves for 
life, because that is a warranty relative to the title. It would seem 
strange, then, that the same words, when applied to the quality of the 
property sold, would not, also, amount to a warranty of that. 

With respect to the fraud complained of by the defendant, that was 
laid before the jury; it was their province to consider of it, and not the 
province of this Court. They have done so, and their verdict, as far as 
it is founded upon fact, is not under the control of this Court. 

Let the quo animo with which the contract was executed, as evidenced 
by the deed, be what it might, it is immaterial; it is our duty only to 
say what the contract was, and in doing that I must say that the con- 
tract was such as will sustain this action, and that the rule for a new 
trial must be discharged. 


Taytor, ©. J., and Henperson, J., concurred. 


Cited: Baum v. Stevens, 24 N. C., 412; Toggart v. Blackweller, 26 
N. C., 240; Horton v. Green, 66 N. C., 600; Hodges v. Smith, 158 N. C., 
260. 








(63) 
KINCADE v. BRADSHAW.—From Rowan. 


In an action for slander, in charging a plaintiff with perjury, defendant is not 
bound in support of the plea of justification to produce such evidence as 
would convict the plaintiff if he were on trial for the offense. 


Case ror stanpEer. The words spoken charged the plaintiff with the 
crime of perjury. Pleas, the general issue, justification, and the statute 
of limitations. The only point presented was whether, to support the 
plea of justification, it was necessary to do more than to produce such 
evidence as would raise a probable presumption of the plaintiff’s guilt, 
or should it be such as would be requisite to convict the plaintiff of 
perjury on an indictment. The court below held that it should be such 
as would convict if the plaintiff were on trial for the offense. Under 
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the charge of the court a verdict was found for plaintiff, and the ques- 
tion was here argued on a rule to show cause why a new trial should 
not be granted. 


Ruffin for appellee. 


Tayztor, C. J. This case comes up upon an exception to (64) 

the judge’s charge, which it is therefore, necessary to examine. 
It contains two positions. The first is that the defendant could only 
entitle himself to a verdict upon his plea of justification by giving 
such evidence as would be sufficient to convict the plaintiff if he were 
on trial for the offense. The second is that if the slanderous words had 
been spoken by the defendant, and the evidence did not satisfy the 
jury of their truth, the plaintiff was entitled to some damages. 

This last position, as stating the true ground upon which that part 
of the case ought to have been left to the jury, is entirely unexcept- 
ionable, and could not furnish a reason for a new trial if it could be 
disconnected from the first one. But it plainly imports that the jury 
must be satisfied of the truth of the words spoken, not by such evidence 
as is sufficient to create conviction in ordinary cases of civil controversy, 
but by such evidence as will be sufficient to convict the plaintiff of per- 
jury if he was on trial. We are, therefore, called upon to examine the 
correctness of this position. It may be laid down as a general rule that 
the doctrine of evidence tn criminal prosecutions is the same as 
that in civil actions, the object of both being to arrive at truth. (65) 
But several exceptions have been introduced by statute; some by 
the necessity of the case, where the party injured is admitted to give 
testimony against an offender from whose conviction he is to derive 
some advantage to himself; and one founded upon the constitution of 
human nature, that in proportion to the magnitude of the offense juries 
are more or less disposed to be governed by evidence that is doubtful. 

Hence, where life is in question, or where the party has much at 
stake, evidence is more cautiously received than in contests about prop- 
erty, and juries are instructed not to weigh the evidence, but, in cases 
of doubt, to acquit the prisoner. Sir Ed. Coke exhorts juries not to 
give their verdict against a prisoner without plain, direct, and mani- 
fest proof of his guilt, which implies that where there is doubt the con- 
sequence shall be the acquital of the party upon his trial. In civil 
cases, on the contrary, juries weigh the evidence and decide accordingly 
as either scale preponderates. . 

It cannot, therefore, be a correct rule that a jury should require the 
same strength of evidence to find a fact controverted in a civil case 
which they would require to find a man guilty of a crime. But the 
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crime of perjury stands upon peculiar grounds, and requires more evi- 
dence to produce a conviction than crimes in general. One witness is 
not sufficient, because then there would only be one oath against another. 
A man knowing another to have commited perjury may forbear to 
prosecute him for the very reason that there is hut one witness by whom 
the crime can be proved. Shall he, therefore, be deprived of his justi- 
fication if sued in an action of slander, although he might be furnished 
with convincing evidence of the truth of the words? Both reason and 
authority answer in the negative. 
In the Queen v. Murat, 10 Mod., 195, the principles I have 
(66) stated are perspicuously enforced by the Chief Justice in his 
charge to the jury. His words are: “There is this difference 
between a prosecution for perjury and a bare contest about property, 
that in the latter case the matter stands indifferent, and, therefore, a 
credible and probable evidence shall turn the scale in favor of either 
party; but in the former presumption is ever to be made in favor of 
innocence, and the oath of the party will have a regard paid to it until 
disproved. But it must be a clear and strong evidence, and more 
numerous than the evidence given for the defendant, else there is only 
oath against oath.” In this opinion is contained the very principle 


upon which the case before us depends, and it shows, beyond doubt, that 
there ought to be a new trial. 


Judges Hatt and Henperson concurred. 


Per Curiam. New trial. 


Cited: Barfield v. Britt, 47 N. C., 44; Burton v. March, 51 N. C., 
413; Blackburn v. Ins. Co., 116 N. C., 825; Chaffin v. Mfg. Co., 135 
N. C., 100. 








PLUMMER v. GHEEN. 


1. If a man prosecute another from real guilt, however malicious his motives 
may be, he is not liable in an action for malicious prosecution; nor is he 
liable if he prosecute him from apparent guilt arising from circumstances 
which he honestly believes. 


2. The question of probable cause is compounded of law and of fact: Whether 
certain circumstances are true is a question for the jury; whether,. being 
true, they amount to probable cause, is a question of law. 


3. A party has a right to the opinion of the court distinctly on the law, on 
the supposition that he has established, to the satisfaction of the jury, 
certain facts. 
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Apprgat from Donnell, J., at Rowan. 

Case. The declaration contained two counts, the first for slanderous 
words spoken, in charging the plaintiff with having committed a per- 
jury; the second count was for a malicious prosecution. 

The words were proved to have been spoken; and in support (67) 
of the second count the plaintiff gave in evidence a State’s war- 
rant which had been issued against him for perjury, upon the oath of 
the defendant and the record, showing that a bill of indictment for 
perjury had been preferred against the plaintiff in Rowan Superior 
Court, on which the defendant was marked as prosecutor and the return 
of the grand jury thereto, “Not a true bill,” and that the plaintiff had 
thereupon been discharged 

The defendant relied upon the plea of justification, and there was 
much conflicting testimony, which (as far as is necessary) is brought 
into view in the opinion of the Chief Justice. The defendant prayed 
the court to instruct the jury that if the witnesses were to be believed 
probable cause was made out. On this part of the case the court (Don- 
nell, J.,) explained to the jury its view of the meaning of probable 
cause; that it was by no means necessary that*it should be a good cause; 
that if the plaintiff had taken the oath, in which the perjury was 
charged, in such a manner and under such circumstances as to warrant 
a reasonable suspicion in the mind of the defendant that he had per- 
jured himself, it was sufficient; that although probable cause was partly 
a question of law, yet it was so dependent on facts and circumstances 
of which the jury were the only judges, on the various circumstances 
attending the transaction, and the knowledge the prosecutor had of 
those circumstances, on the conduct of witnesses and the inferences that 
might be drawn from their testimony, that in a case like this, in which 
the parties had gone into evidence of the whole transaction, and in 
which there was such contradiction in the testimony of many of the 
witnesses, the court deemed it most proper to leave to the jury on this 
count in the declaration to say whether the defendant had not this 
probable ground for suspicion amounting to probable cause; and that 
if they should think so, they must find for him on this count. That 
if they found for plaintiff the verdict might be general on both . 
counts, or it might be on one only. - (68) 

The verdict was general for the plaintiff. An unsuccessful ap- 
plication for a new trial was made by defendant, and from the judgment 
rendered he appealed. 


Ruffin for defendant, 


Taytor, C. J. The most material ground of this action is that a 
legal prosecution was carried on against the plaintiff without probable 
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cause, and this it was incumbent on him to prove expressly, for it can- 
not be implied. Where probable cause is absent, it is usual to imply 
malice as well as the knowledge of the defendant; but the want of prob- 
able cause cannot be implied from the most express malice. If a man 
prosecute another from real guilt, however malicious his motives may be, 

he is not liable in this action, nor is he liable if he prosecute him 
(69) from apparent guilt, arising from circumstances which he hon- 

estly believes. These principles have been repeatedly laid down 
and sanctioned, and are necessary to be kept in view in considering the 
nature of the action. 1 Term, 544. 

In order to repel the prima facie evidence of the want of probable 
cause arising from the indictment not being found a true bill, the de- 
fendant introduced several witnesses for the purpose of showing that tie 
plaintiff swore falsely in two particulars upon the trial of the warrants 
before the magistrates. These were, first, as to the nature of the con- 
tract between Mr. Winders and Robinson, whether the rent was pay- 
able in money or corn, at the option of the former; secondly, whether 
the money was due presently or payable in two months. Much evi- 
dence on the first point wa8 adduced on both sides, to the end of showing, 
on the part of the plaintiff, that the contract was absolute for the pay- 
ment of money, as he had sworn it to be; and, on the part of the defend- 
ant, that there was an option in the tenant to pay money or corn, and 
that consequently the plaintiff had perjured himself. Whether he did 
or not depended on the weight and credibility of much conflicting 
evidence. But if the jury believed that adduced by the defendant, 
it is incontrovertible that there was probable cause for the prosecu- 
tion. If, on the other hand, they believed that introduced by the plain- 
tiff, there was not on this part of the case any probable cause, and 
maliee was to be inferred; and this, I apprehend, is the instruction 
that ought to have been given by the judge. On the second point the 
plaintiff swore at the first trial that he did not remember when the 
money was to be paid, whether in two, three, or six months, or ever. On 
the second trial, which was shortly afterwards, he swore that the 
money was to be paid within two months; and it was on this occasion, 

when Mr. Winders called to the plaintiff’s recollection what 
(70) hig testimony had been on the first trial, that the defendant de- 

manded a warrant against him. On this part of the case it 
should have been submitted to the jury to inquire whether the plain- 
tiff’s two oaths were in conflict with each other; and, even if they were 
not, whether the circumstances were such as to produce apparent 
guilt, and raise a belief in the defendant that the plaintiff had per- 
jured himself; and that in either of these two cases the defendant 
should be acquitted on this part of the case. 
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As the question of probable cause is compounded of law and fact, the 
defendant had a right to the opinion of the court distinctly on the law, 
on the supposition that he had established to the satisfaction of the jury 
certain facts. Whether the circumstances were true was a question for 
the jury; whether, being true, they amounted to probable cause, is a 
question of law. < ; 

It is true that the court explained to the jury what probable cause 
was, and explained it correctly; but then, in the subsequent part of the © 
charge, it is left at large for the jury to say whether the defendant had 
not this probable ground for suspicion amounting to probable cause; 
whereas the right instruction was that if the defendant had, in their 
opinion, this probable ground of suspicion, it amounted in point of law 
to probable cause. I am of opinion, therefore, that there ought to be a 
new trial. 


Hatt and Henperson, JJ., concurred. 


Per Curiam. New trial. 


Cited: Beale v. Roberson, 29 N. C., 283, 284; Woodard v. Hancock, 
52 N. C., 386; Jones v. R. R., 125 N. C., 229; Stanford v. Grocery Co., 
143 N. C., 424; Wilkinson v. Wilkinson, 159 N. C., 268, 269; Wright 
v Harris, 160 N. C., 551. 








(71) 
ARRINGTON v. SHORT.—From Nash. 


An inquisition of lunacy, which appeared to have been taken by the coroner 
and twelve freeholders, and returned to the county court, and by it con- 
firmed, and from which it did not appear that the lunatic was present, 
was offered in evidence to support the plea of non compos mentis. Held, 
that, having been received by the county court as an inquest, and a 
guardian having been appointed under it, it was too late to question it 
as an inquest. 


Dest, on defendant’s bond. Defendant appeared by his guardian and 
pleaded the general issue, payment, set-off; that defendant was an idiot 
and non compos mentis at the time of executing the bond, and so found 
by the inquest of a jury; that the bond was obtained by fraud, and the 
consideration thereof fraudulent; to which pleas there was a replication 
and issue. 

The signing of the bond was proved, and the sole question was as to 
defendant’s capacity to contract; on which point much contradictory 
evidence was offered. The inquisition of lunacy, which appeared to 
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have been taken by the coroner and twelve freeholders and returned to 
the county court, and by it confirmed, was prior in point of time to the 
execution of the bond, and was offered in evidence. It was objected to 
for two reasons: First, it did not appear to have been taken by proper 
authority; and, second, it did not appear that the pretended lunatic was 
not present before the jury. 

The proceedings on the inquiry as to defendant’s sanity appeared to 
have been commenced by an order of Nash County court directing the 
coroner to summon a jury to inquire. The court permitted the proceed- 
ings to be read, subject to such remarks as it might make thereon in 
instructing the jury, and after explaining in his charge what the law 

intended by the reason and understanding sufficient to contract, 
(72) the presiding judge remarked on the proceedings that if regular 

they would be but prima facie evidence of defendant’s incapacity, 
but that here they were irregularly taken and void as an inquisition, 
though the jury might give to them the same weight which they would 
to the opinions of any twelve respectable men. Verdict for the plaintiff ; 
new trial refused; judgment, and appeal. 


Mordecai for appellant. 
Hillman contra. 


(73) Hatt, J. It seems to me that the court erred in stating to the 
jury the paper-writing purporting to be an inquest of lunacy was 
not, and ought not to be considered in the light of an inquest. I think 
it was too late to question it. It had been received by the county court 
as such; they had proceeded to appoint a guardian in consequence of it, 
and the proceedings show that that guardian had been, by the plaintiff 
himself, made a party to this suit. It is true, the writing or inquest was 
read to the jury; but its effect might have been weakened by 
(74) stating to them that it was only the opinion of twelve honest men, 
but not such evidence as a lawful inquest would be. Although 
received as an inquest, it would not be conclusive evidence; yet it ought 
to have been given to them in that character. We, therefore, think a 
new trial ought to be granted. 
Per Curtam. New trial. 


Cited: Parker v. Davis, 53 N. C., 462; Sprinkle v. Wellborn, 140 
N. C., 180; In re Propst, 144 N. C., 566. 
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NATHANIEL anp SALLY TOLAR v. MARIA anp HARRIET TOLAR. 


“I give and bequeath all that I possess, indoors and outdoors”: Held, that these 
words in a will are sufficient to pass real estate. 


Petition for partition of lands described in the petition, of which 
Matthias Tolar died seized, and which the petitioners alleged descended 
upon them and the defendants, as tenants in common, as the heirs at 
law of Matthias Tolar. The cause came on to be heard at Spring Term, 
1824, of Curriruck, before Badger, J., when the following appeared to 
be the facts: 

Matthias Tolar was seized in his lifetime in fee simple of the lands 
mentioned in the petition, then of the value of $2,000, and was possessed 
of a small personal estate, and being so seized and possessed, on 13 April, 
1812, duly made and published his last will and testament, executed so 
as to pass real estate, in the following words: 

“This may certify that I, Matthias Tolar, do give and bequeath unto 
my wife, Sally Tolar, all that I possess, indoors and outdoors, except she 
should get married; and if she does, then to my two daughters, Maria 
and: Harriet Tolar; one shilling to Nathaniel Tolar, and one shilling 
to Sally Tolar, junior. This is my will and wish, after my 
debts are paid.” (75) 

Matthias Tolar died without having revoked or altered his will; 
which, after his death, was duly proved in Currituck County court. The 
petitioners are the children of Matthias Tolar by a former wife, and 
the defendants were the children testator had by the wife named in his 
will, and these four are his only heirs at law. The last wife survived 
her husband, and was married again before this petition was filed. 
Testator’s personal estate was exhausted in the payment of his debts. 

The petitioners contended that the lands did not pass under the will, 
but descended to them and the defendants, and prayed for a writ of 
partition. The defendants claimed the lands under the will as devised 
to them, and moved to dismiss the petition. 

The presiding judge being of opinion that the lands did pass under the 
will to the defendants, sustained their motion, and ordered the petition 
to be dismissed ; whereupon the petitioners appealed. 


Taytor, C. J. The testator had a wife and four children; two of 
whom, by a former wife, lived separate from him without his consent. 
The bulk of his property consisted of the tract of land on which he 
lived and a very inconsiderable personal estate which was exhausted in 
the payment of his debts. In his will he manifests his displeasure 
towards his two elder children by giving them a shilling each ; influenced, 
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no doubt, by the common but erroneous notion that it is necessary to give 
something to a child in order effectually to disinherit him. After these 
bequests it is quite improbable that he meant to die intestate as to his 
real estate, so as to let these two children share with the others; and 
where the intent is so apparent too much stresss ought not to be laid on 
the strict significance of words. He could not but know that his personal 
property was inadequate to the support of his wife during her widow- 
hood, and that a remainder of it to his younger children would 
(76) be illusive. The words “what I may die possessed of” have been 
held sufficient to describe property of whatever description. 
8 Vesey, 606. And the words “all I am worth” are sufficient to pass real 
estate. 1 Bro. C. C., 437. The petition must be 
Per Curtam. Dismissed. 


Cited: Clark v. Hyman, 12 N. C., 385. 








REBECCA WILSON v. HIGHTOWER anp Oruers.—From Lincoln. 


Land given to a child by way of advancement shall not be brought into hotch- 
pot upon his claiming a share of the personal estate. Legacies given by 
testator’s will cannot be brought into account in the distribution of per- 
sonalty as to which he died intestate. 


Perririon heard before Nash, J. The petitioner set forth that William 
Wilson died in 1817, leaving a widow and children, of whom the peti- 
tioner was one, and leaving also a last will and testament by which he 
appointed Hightowner his executor, who qualified as such; that William 
Wilson, one of the defendants, son of William, deceased, had received 
from his father in his life time an estate of 350 acres of land by settle- 
ment; and the other children, who were defendants, had received under 
the will of their father—the one 600 acres of land and a negro, the other 
350 acres and a negro; that besides this property, William Wilson, the 
father, died possessed of personal property, which he did not dispose of 
by will, to the amount of $1,752, of which the defendant Hightower took 
possession ; that the petitioner was entitled to nothing under her father’s 
will, and had received from him, in her lifetime, property of the value 
of $74; that an inventory of this property was made out, sworn to, and 

presented to the executor. The petition charged that the widow 
(77) was provided for, and that the shares of the children were more 

than their proportionate shares of their father’s estate; and the 
petitioner claimed to be entitled to that portion of his estate of which 
her father died intestate. 
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The court decreed that the petitioner should have equal distribution 
with the widow and the other children of the property undisposed of by 
will, and that petitioner should pay her own costs and those of the 
defendant Hightower, and that the other defendants should pay their 
own costs; whereupon petitioner appealed to this Court. 


Taytor, C. J. All the defendants in this case claim the property 
under the will of their father, except William, who received a tract of 
land by way of advancement, as to which, if the question had been un- 
decided, I should have thought it was to be brought into hotchpot upon 
his claiming a share of the personal estate. But though I did not concur 
in the decision of Jones v. Jones, 6 N. C., 150, I feel myself bound by it, 
more especially as many estates have been divided according to it, and 
the unsettling the law at this time would lead to much confusion. On 
this ground, and this alone, I am of opinion that the land claimed by 
William as given him in the lifetime of his father, is not the subject of 
distribution when a claim is made for the personalty. As the act of 1766 
required only that property to be brought into hotchpot which has been 
settled or advanced to the child in the lifetime of the parent, it neces- 
sarily excludes all that which passes by will; and all the children are, 
consequently, entitled to a distributive share of the personal property 
of which William Wilson, the father, died intestate, and the judgment 
of the Superior Court must be affirmed. As the words of the act of 1784, 
by which the descent of lands is regulated, are not restricted to an act in 
the lifetime of the parent, a different construction has been made 
in regard to the settlement of lands, but respecting which no (78) 
question arises in this case. 


Hatt, J. I was one of the Court that decided the case of Jones v. 
Jones, 6 N. C., 150. I was in the minority; but I consider myself bound 
by that decision, because many estates have been settled and are now 
held under it. On that account, in the present case, the real and per- 
sonal property cannot be blended together. 

Nor do I think that legacies given by the testator’s will can be brought 
into the account under the law of distributions. As it appears that there 
were no advancements made by the testator in his lifetime, I think 
division can only be made of such property as the testator has made no 
disposition of, and as to which he died intestate. Let the judgment below 


be affirmed. 


Henperson, J., concurred. 


Cited: Ford v. Whedbee, 21 N. C., 21. 
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HODGES v. McCABE.—From Tyrrell. 


A levy on land was made before the death of the owner; dower was afterwards 
allotted to the widow in the land, and afterwards the sheriff conveyed 
to the purchaser at his sale: Held, that the widow could not have dower, 
because the sale related back to the levy or teste of the writ. 


Eszecrment. James McCabe was in his lifetime seized in fee simple 
of the premises described in plaintiff’s declaration, and, being so seized, 
judgment was obtained against him at January session, 1820, of 
Tyrrett County court. On this judgment execution issued, bearing 
teste of that term, was levied by the sheriff upon the premises on 20 

January in the same year. In February following James McCabe 
(79) died intestate, and on 29 March the land was sold by the sheriff 

to James Hoskins at public sale to satisfy the execution, and in 
September, 1823, the sheriff executed a deed of conveyance to Hoskins 
therefor. Afterwards and before the action brought, Hoskins conveyed 
to one Tarkinton, and Tarkinton to the lessor of the plaintiff. The de- 
fendant is the widow of James McCabe, and she, after the death of her 
husband, before September, 1823, exhibited her petition for dower in 
the county court of Tyrrell, and part of the land above mentioned was 
duly and properly allotted her for her dower, and of that part, and no 
other, she is in possession.. These facts were found subject to the opinion 
of the court: if it should be that the land was subject to the defendant’s 
dower, then the verdict to be set aside and nonsuit entered; otherwise, 
judgment to be rendered for the plaintiff. , 

Badger, J., who presided, was of opinion for the defendant on the 
matter reserved, and directed the verdict to be set aside and a nonsuit 
entered, whereupon the plaintiff appealed to this Court. 


Haut, J. I think, in this case, the widow is not entitled to dower. 
The levy on the land was made before the death of the husband, and 
when the sale was made by the sheriff it related back to the levy on teste 
of the writ. 

The reasons given by Judge Haywood, in Winstead v. Winstead, 
2 N. C., 243, are in my opinion, in point and unanswerable, and to them 
I beg leave to refer. 

And of this opinion was Judge Henperson. 


Taytor, ©. J., dissentiente: It is with reluctance that I give an 
opinion in this case, without having heard the question argued, which 
might have removed the doubts I entertain and enabled me to 

’ (80) give a decided judgment. At present I can only say I am not pre- 


pared to concur in the opinion of the Court, and will briefly state 
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the difficulties which present themselves to me. I incline to think that 
the husband died seized of this land, and that, upon his death, the title 
to dower accrued to the widow, which could not be divested by the subse- 
quent sale. That a levy is a lien on the property for certain purposes 
cannot be denied, and that it would protect it against the alienation of 
the husband, and give priority to the creditor amidst conflicting claims, 
must also be admitted; but I know of no authority for the position that 
it evicts the owner or takes away seizin, which can only be by a deed 
executed by himself or by the sheriff under the authority of the law. 

But if, before that is done, the right of the wife to dower becomes 
consummate by the death of the husband, a subsequent sale cannot divest 
her right. 

More effect cannot be ascribed to a levy upon land than to a levy upon 
chattels; and there, we. are told, from the best authority, that neither 
before the statute of Charles nor since is the property of the goods 
altered, but continues in the defendant till the execution executed. 2 Eq. 
Ca. Abr., 381; 4 Term, 536. So that where two writs of fi. fa. were 
delivered to the sheriff on the same day by different parties, and he 
executed the second first, it was holden that the second execution was 
good, and bound the goods, but that the sheriff had thereby made him- 
self liable to the first party. 

As a creditor, claiming under a posterior execution, may by vigi- 
lance obtain satisfaction, notwithstanding the prior lien, why may not 
a widow be entitled to her dower, claiming as she does under a right 
created by law, and one which the law contemplates as being free from 
the demands of creditors? But may it not be safely affirmed that less 
effect belongs to a levy upon lands than upon chattels? Can it be that 
a sheriff going upon land and indorsing a few words upon an 
execution takes away the seizin of the defendant? He cannot ( 81 ) 
turn the defendant out of possession and put the purchaser in, 
even after a sale; but the latter must resort to an ejectment. 

The levy gives the sheriff no right to possession; it will not even 
amount to color of title, accompanied with possession; and a court of 
great respectability has decided that “A seizure of lands by the sheriff 
does not divest the estate of the debtor.” 8 Johns., 520. 

Although a sale upon execution relates back to the test of the writ, as 
between the parties, yet it is a rule, with respect to the doctrine of rela- 
tion, that it shall do no wrong to strangers. 

It is a fiction of law adopted for the furtherance of justice, and would 
in this case overreach all mesne liens created by the debtor himself, and, 
to a certain extent, all others by subsequent executions. But the dower 
of the wife is a right attached to her condition, which becomes consum- 
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mate by the death of the husband. It is a right derived from the law, 
independent of any act or assent of her husband, and ought not to be 
overthrown by a fiction. 

Fictions have been resorted to to sustain the widow’s right to dower, 
which was favored by the common law, but never to subvert it. 3 Coke, 
25. Butler and Barker’s case. In Manville’s case it is-said that by rela- 
tion a thing may be considered as annulled ab initio between the same 
parties to advance a right; but the law will never make such a construc- 
tion to advance a wrong or to defeat collateral acts which are lawful, 
and principally if they concern strangers. 13 Coke, 21. 

It is also ruled in Lifford’s case, 11 Coke, 51, that where a person is 
disseized, the disseizee, after reéntry, can maintain trespass against the 
disseizor; for the law as to the disseizor and his servants will suppose 

the freehold to have continued in the disseizee. But not so with 
(82) respect to strangers, who came in by right or title under the 

disseizor. They cannot be made trespassers by relation. So it 
has been held in this Court that a sheriff’s deed for land, sold under an 
execution, does not relate back, even to the sale, so as to make a man a 
trespasser who entered between the sale and the conveyance. McMillan 
v. Hofley, 4 N. C., 186. 

These are some of my doubts which I have thus thrown out, that if 
the question should again occur, and we should have the advantage of 
an argument, they may be considered, if deemed worthy of it. 


Cited: Frost v. Etheridge, 12 N. C., 30. 








ROBBINS anp SAVAGE v. LOVE.—From Cumberland. 


A., being indebted to B. in the sum of $1,000, conveys to B. a house and lot 
to satisfy the debt, and the consideration in the deed is expressed to be 
$1,000. B.sues A. forthedebt: Held, that A. may show the consideration 
of the conveyance, for it does not contradict any averment in the deed, 
but is evidence of a distinct fact. 


Action for goods, wares, and merchandise sold and delivered. A 
witness proved the sale of the articles, and that there remained due on 
such sale $1,000. The defendant offered in evidence a deed of bargain 
end sale, made by him to the plaintiffs, for a house and lot in considera- 
tion of the sum of $1,000. The defendant proposed to prove by plain- 
tiff’s witness, who was a subscribing witness to the deed, that it was 
made to and accepted by the plaintiffs in payment of the goods sold; 
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but the court refused to hear the testimony, because it would contradict 
the written agreement in the deed, which stated the consideration to be 
money, not goods, wares, and merchandise; and a verdict was 
rendered for plaintiffs for $1,000, with interest and costs. A (83) 
new trial having been refused and judgment rendered, defendant 
appealed. 


Haut, J. When, originally, the defendant received the goods from 
the plaintiffs, he became their debtor to the amount of one thousand 
dollars, and for and in consideration of that one thousand dollars it was 
agreed that the house and lot should be conveyed to the plaintiffs by the 
defendants. There was certainly a thousand dollars in the hands of the 
defendant, belonging to the plaintiffs, when the deed was executed. The 
defendant acknowledges that he has received that sum from them. I can 
see no objection to the inquiry how that thousand dollars came into the 
defendant’s hands; whether the plaintiffs paid it to him, or whether it 
was the price of the property which they let him have, or how otherwise. 
It is clear he had it, and owed it to them; and I cannot think it is con- 
tradicting the deed to show that it came into his hands as the price of 
goods sold to him. . 

Again, the simple contract was that the defendant should convey 
the house and lot to the plaintiffs for $1,000, which he owed them for 
goods sold to him. Accordingly the deed has been executed, conveying 
the house and lot to them, and the consideration therein set forth is 
$1,000. I think the defendant is at liberty to prove the contract; that it 
was agreed that the conveyance of the house and lot should be a dis- 
charge of the debt due for goods sold, notwithstanding the only consid- 
eration set forth in the deed was $1,000. It is no contradiction of the 
deed, but it is proving a distinct fact. 

Per CurraM. New trial. 


Cited: Lane v. Wingate, 25 N. C., 332; Mendenhall v. Parish 53 
N. C., 107; Perry v. Hill, 68 N. C., 420; Ivey v. Cotton Mills, 143 N.C., 
184, ’ 








(84) 
WILCOX & CO. v. HAWKINS.—From Warren. 


1. Whenever it appears on the face of the pleadings that there are other parties 
to the contract who are not joined in the action as plaintiffs, it may 
be demurred to or taken advantage of in arrest of judgment; and if the 
objection do not appear on the face of the pleadings, but is shown in 
evidence, it is a proper cause of nonsuit on the general issue. 
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2. The omission in the writ of the name of a party plaintiff may be amended 
on seasonable application to the court below, but this Court has no 
power to amend in such case. 


Assumpsit, brought in the name of John V. Wilcox, Arthur Johnson, 
and Major Drinkard, merchants, under the firm of “John V. Wilcox 
& Co.,” and the plaintiffs declared: First, as assignees, upon a special 
promise of defendant, at the time of his assignment of a bond, drawn by 
one Banks, for $1,050; second, upon a general assignment. They then 
offered in evidence the bond of Banks, payable to the defendant two 
days after 2 October, 1819, with the following indorsements, which were 
proved : 


“November 6, 1819. I assign the within to Hinton & Brame. 
J. H. Hawkins, 
“Pay to J. V. Wilcox & Co. 


Hinton & Brame.” 


And on the trial of the cause below it was shown that the present 
plaintiffs composed the firm of “Wilcox, Johnson & Co.,” and that the 
firm of “J. W. Wilcox & Co.,” was composed of John V. Wilcox and 
Thomas Wileox. Whereupon, on motion, the plaintiffs were called, 
and nonsuit; and motion for new trial having been overruled, the plain- 
tiffs appealed to this Court. 


Tayor, O. J. This suit was brought in the name of the three persons 
specified in the writ, viz., Wileox, Johnson, and Drinkard, under 

(85) the firm and description of “John V. Wilcox & Co.”; but the 
plaintiffs show from their own evidence that “John V. Wilcox & 

Co.” was a firm composed of John V. Wilcox and Thomas Wilcox; con- 
sequently one of the persons with whom the contract was entered into 
was not made a party plaintiff. Whenever it appears on the face of the 
pleadings that there are other parties to the contract who are not joined 
in the action as plaintiffs, it may be demurred to or taken advantage ot 
in arrest of judgment. And if the objection do not appear on the face 
of the pleadings, but is shown forth in evidence, it is proper cause for 
nonsuit on the general issue. 1 Saund., 153, n. 1. Further, to give the 
plaintiffs a cause of action against the defendant it was necessary for 
them to show that John V. Wilcox & Co., as described in the writ, had 
prosecuted a suit against Banks; whereas, they show a suit prosecuted 
against him by John V. Wilcox and Thomas Wilcox, under the firm 
of John V. Wilcox & Co., which appears to have been correct, accord- 
ing to the contract, but altogether variant from the shape in which the 
plaintiffs have described themselves in this action. It is an evident 
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mistake in filling up the writ, and might have been amended on a 
seasonable application in the proper court; but we have no power to do 
so here, however we may regret that the justice of the case should be 
entangled in form. The nonsuit was properly awarded, and the judg- 
ment must be 

Per Curtam. Affirmed. 


Cited: Green v. Deberry, 24 N. C., 345; Justices v. Simmons, 48 
N. C., 190; Hodge v. R. R., 108 N. C., 34. 








(86) 
NICHOLS To THe Use or HARRELL v. BUNTING.—From Robeson. 


1. A. gave to B. an instrument of writing stating that he had received from B. 
a deed for land, for which he was to pay B. $50 if he would take that sum 
before any decision was made as to the right of the land; but if B. would 
wait until A. could procure a decision, according to law, so that he (A) 
would recover the land from the tenant in possession, he then promised 
to pay him $100: Held, that this contract was not subject to the impu- 
tation of maintenance, but that a recovery might be had thereon. 


2. It is not the nature of the claim purchased, that is, whether assignable or 
not, but its being a dormant one, and such an one as the possessor would 
not himself have prosecuted, which gives to the transaction the character 
of maintenance. 


Tus was an action of debt for $100, upon the following instrument: 


Lumberton, 13 June, 1820. 


Received of John Nichols a deed for 400 acres of land, which he pur- 
chased at sheriff’s sale as the property of Benjamin Blount, for which I 
am to pay him $50, if he thinks proper to take that sum, before any 
decision respecting the right takes place. Or, if he thinks proper to 
wait until I can procure a decision according to law, and I recover the 
land from Benjamin Blount, the present tenant in possession, and 
William Townsend, Jr., who has a deed for the said land from Elisha 
Cumbo, so that I have a good and clear title in law, I hereby agree and 
bind myself, in that case, to pay the said John Nichols, his heirs and 
assigns, the sum of $100, and no more. 

In witness whereof I have hereunto set my hand and seal the day 
and date above written. 

Ricuarp ©. Buntinea. [t. s8.] 
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To which the defendant pleaded “general issue; payment; set-off.” 
The plaintiff proved the sealing and delivery of the above instrument by 
defendant; whereupon the defendant’s counsel objected to the plaintiff’s 
recovery on the ground that the contract was contrary to,law and void 
upon its face; and, the court being of that opinion, the plaintiff was 
nonsuited. 

A rule for new trial was obtained, which, on argument, was 
(87) discharged, and the plaintiff appealed to this Court. 


Henperson, J. Maintenance consists in stirring up, promoting, or 
encouraging contentions and quarrels, as well in the country as in 
courts of justice. It is unnecessary to consider the various acts which in 
law have been adjudged to amount to this offense; but I shall confine 
myself solely to that class of them which relates to the offense of purchas- 
ing a right of action, or, as it is called, a right of going to law. To pur- 
chase a dormant title and to bring suit on it is said to be maintenance— 
that is, a title which the proprietor through choice would not have set up, 
but suffered to have slept, but for the officious intermeddling of the 
purchaser, who has caused a lawsuit to be brought for what the person 
really injured would have permitted to pass unnoticed; and this, whether 
the title be good or bad. And a person may be guilty of maintenance in 
purchasing a negotiable security, as a bill of exchange or promissory note, 
as well as a mere chose in action, or right of suing, not transferable by 
assignment or any other method; for it is not the nature of the claim, 
that is, whether assignable or not, but its being a dormant one (by which 
T do not mean an old one, only) and such an one as the possessor would 
not himself have prosecuted, which gives to the transaction the charac- 
ter of maintenance. The claim, being old or dormant, is only matter of 
evidence that the party did not mean to assert it. “Bac. Ab. Mainte- 
nance,” where it was held not to be maintenance for the purchaser to 
earrry on a suit (for a trespass) commenced before the purchase. But 
the daily practice of our courts is the best exposition of the law. We see 
in every court, from the highest to the lowest, suits carried on by pur- 
chasers of mere choses in action, in the name of the original proprietor 

or legal owner, the thing which they purchased not. being assign- 
(88) able; and until a very few years ago that equitable right was 

recognized in our courts of law, both here and in England, and 
when such cognizance of these equitable rights was disannexed it was on 
very different grounds from those of encouraging maintenance; and it 
is every day’s practice to have two demises in a declaration in eject- 
ment, one the title of the vendor and one on that of the vendee, when- 
ever there is any doubt as to adverse possession at the time of the sale. 
Our courts would not permit such a thing if the bare buying a disputed 
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title, a litigious right, was a maintenance; to which may be added that 
it is a principal branch of equity practice to protect and enforce pur- 
chases of choses in action. I am satisfied that there should be a new 
trial. 

And Hatt, J., was of this opinion also. 


Taytor, C.J. This contract appears to me to be founded on a consid- 
eration perfectly just in itself, and reconcilable, on a correct view of the 
authorities, and with the most authentic exposition of positive law. The 
proper definition of maintenance entirely excludes this case from all 
participation in its criminality; it signifies a malicious or, at least, an 
officious interference in a pursuit of which the party has no interest to 
asssist, either with money or advice, to prosecute or defend the action. 
4 Bl. Com., 134. 

The commmon-law maxim is that nothing in action, entry or reéntry, 
can be granted; the reason assigned is for the avoiding of maintenance, 
supporting of rights, and stirring up of suits; for so, under color 
thereof, pretended titles might be granted to great men whereby right 
might be trodden down. Co. Litt., 214. Now, although nothing passed 
by this deed so as to enable this defendant to recover in his own name 
against the tenant in possession, yet it passed such an equitable title that, 
in the event of a recovery, a court of equity would have com- 
pleted his title by decreeing a deed. The policy of the common (89) 
law forbade that a tenant should alien his fee or tenure without 
the consent of the lord, or that the lord should alien his seignory with- 
out the consent or attornment of his tenant. A feoffment was void .with- 
out livery of seisin, and possession was necessary to enable a man to 
make livery of seisin. But if the deed were even an act of maintenance, 
yet as between the parties to it it was effectual. Nichols could not 
recover the land, in opposition to his deed to Bunting, for, as an alienor, 
it is an estoppel; for it seems to be thought that a feoffment upon main- 
tenance, or champerty, is good as between the feoffer and feoffee, and is 
only void against him who hath right. Co. Litt., 369a; Cro. Eliza., 445. 

The strict doctrine of the common law in regard to maintenance would 
be fraught with inconvenience if applied in all its rigor to the existing 
circumstances of this State. Here a considerable portion of the land 
remains, in a great degree, uncultivated and in many instances remote 
from the observation of the owner. Partial settlements may be made 
upon it, and possession held, the precise extent of which may be un- 
known to the owner and difficult to ascertain, from ignorance of the 
claim of the adverse tenant or the uncertainty of the boundaries. If, 
believing himself to be in the constructive possession (a term well under- 
stood), he sells his land, and the purchaser cannot recover the land from 
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the person in possession, nor his purchase money from the vendor, on 
account of the illegality of the contract, very great injustice will be the 
effect. In England the lands are all actually possessed either by the 
owner himself or by some one under his authority; and it can scarcely 
happen there that a man can ignorantly sell land of which another is in 

the adverse possession. Yet even there the law is much relaxed 
(90) from its ancient strictness, and the old rule, that for avoiding 

maintenance a chose in action cannot be assigned or granted over 
to another, is so diluted by exceptions as to amount only to this, that 
the grantee or assignee of a deed or bond cannot sue in his own name. 
But he may sue in the name of the assignor or grantor, and the court 
of law will consider the assignment of an apprentice, or an assignment of 
a bond, as things which are good between the parties, and as contracts 
which the law will recognize. But what comes nearer to the present case 
is that the assignment of a chose in action is a good consideration of a 
promise; and if, instead of a bond, the defendant in this case had 
promised to pay the money in the event of a recovery being had against 
Blount, he would have been bound by such promise. Sid., 212; 2 Bl. 
Rep., 820. So an assumpsit, in consideration of a conveyance to A. 
as he shall appoint, of all the lands called B., though it be said that the 
plaintiffs had nothing in the tenements (2 Lev., 33), and in considera- 
tion of the release of an equity of redemption. Ld. Ray., 662. 

In this case the consideration was the transfer of a right to the de- 
fendant which, by the subsequent sanction of the law, he was enabled to 
enjoy, and which it was not in the power of the plaintiffs to deprive him 
of under any circumstances. It is difficult to conceive what would form 
a consideration for a promise if this would not. 

But, independently of any other view of the case, an adverse posses- 
sion ought not to be presumed, but a holding over and claiming posses- 
sion against the owner ought to be proved. The sheriff, having con- 
veyed all the title of Blount to Nichols, who thereby became tenant 
in fee, it is possible that the possession also would have been surrendered 
if demanded; at least, the contrary does not appear. In such a case 

Blount must be considered as tenant at will to Nichols, whose 
(91) alienation of the land is not the transfer of a mere right, but 
amounts to the determination of the estate at will. 2 Bl. Com., 
146; 1 Johns., 45. 
There must be a new trial. 








Cited: Morgan v. Bradley, post, 560. 
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McNEILL v. MASSEY.—From Cumberland. 


1. In questions of boundary marked lines or trees are more certain than 
course and distance, and therefore shall control them. Accordingly, 
where there has been a long and continued possession up to lines variant 
from those called for in the grant, and it appears that such lines were 
recognized as the true lines of the grant by several adjoining patents; 
these are facts which point to something controlling the courses and dis- 
tances of the grant, and should therefore be submitted to the jury to draw 
from them such inference as they may think proper, because boundary 
is matter of fact. 


2. A judge is not bound to charge on all the points in a case; he may be 
silent if he will, unless called on by one of the parties to express his 
opinion on a point of law; but where he passes over one point, which is 
preliminary, to get at another, which could not fairly arise until the first 
is disposed of, it is error. 


Trespass quare clausum fregit, tried before Norwood, J. The plain- 
tiff proved himself in possession of the land in dispute, represented on 
the annexed diagram by the letter H, and that the defendant entered 
upon it and pulled down his fence. 

The defendant justified under a patent granted to Malcolm Clarke, 
in 1754, for land described as follows: “Beginning at a red oak in 
Gilbert Pattison’s corner, thence along said Pattison’s line N. 45 E. 
206 poles to a pine, thence N. 45 W. 197 poles to a stake, thence S. 45 
W. 114 poles to a small white oak on the river, thence down the river 
to the place of beginning,” and regularly deduced title from the pat- 
entee, through his father to himself, for the same land. 

The plaintiff then produced a patent granted to Gilbert Patti- (92) 
son in 1740, for land described as follows: “640 acres lying and 
being in the county of Bladen, on the northeast side of the Northwest 
River, beginning at a Spanish oak on the river bank, below Deep Water 
Island, at the upper corner of Nathaniel Linglie’s land, thence by the 
said Nathaniel’s land, N. 45 E. 85 chains to a stake, thence N. 45 W. 
80 chains to a stake, thence S. 45 W. 70 chains, then along the river to 
the first station,’ and showed a regular title down to himself for the 
same land. 

Each party had been in possession under their respective patents 
from the date thereof; but as to the part in dispute there was no direct 
proof of actual possession prior to the year 1806, at which time the 
defendant’s father was in possession, and continued so until 1819, when 
defendant’s father and plaintiff having disputed about the right of 
possession, it was referred to arbitrators, who awarded the land in dis- 
pute to plaintiff, who thereupon went into pdéssession and has since so 
continued. 
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The principal point in the case was whether the upper corner of the 
Pattison patent was at F or D; the plaintiff contending for D and the 
defendant for F. Plaintiff also insisted that if he had a possession 
anterior to 1806 of twenty-one years, it made good his title under the 
act of 1791, although the upper corner of .Pattison’s patent might 
originally have been at F. 

The testimony as to the lines C D and F G was that both were run in 
1819, and at that time were both found to be forty-six years old, and 
on the line C D at the point E a stake and pointers were found cor- 
responding in date with the trees on C D and F G. If the Pattison 
patent were run according to course and distance, it would not extend to 
the lines B C or F G. 


/ 


! Defendant's claim 
under 
Malcolm anrte's arent, 


K 


























/ 200 acres—1 
2 
| 2 | 
| g \® — S 
& | H | 
| 
| Plaintiff's claim 
under 
e3)! Gilbert Pattison's erant, 
640 acres—1740. 
—; 





The jury were instructed that they were not at liberty to depart from 
the course and distance of the Pattison patent, after leaving 

(93) Linglie’s line, except to pursue some old marked line, which they 
believed corresponded with the date of the Pattison patent, and 

was the line actually run when the land was located, as the only descrip- 
tion in that patent was course and distance. And also, that the plain- 
tiff, in making out title, under the act of 1791, must show that he had 
been in possession for twenty-one years, under known and visible lines 
and boundaries, and that, in so doing, he would be restricted to the first 
marked line, viz., F G, unless they believed there was another line which 
was the true one; and that in the present case it was the opinion of 
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the court that the plaintiff could not claim beyond the line F. G. Ver- 
dict for defendant. A motion for a new trial was made and refused; 
judgment, and appeal. 

There were adjacent tracts which appeared from the plat in the case 
to be coterminous with the Pattison grant, but the calls of those ad- 
jacent grants were not given. 


Gaston for defendant. 


Henperson, J., delivered the Court’s opinion. (99) 

In our exposition of the boundaries of a grant, or a conveyance 
of lands, we very properly say that marked trees or lines, being more cer- 
tain than courses and distances, shall control them. This the presiding 
judge recognized as law; but the effect of his charge, although he may 
not have designed it, is to require proof direct of these facts, whereas, 
like all facts, they may be inferred from other facts if the fact proven 
be relevant to the fact to be inferred. The facts set forth in the record 
show a long and continued possession up to lines variant from those de- 
scribed by the courses and distances called for in the grant, and from 
the plat accompanying and forming a part of the case these lines were 
recognized as the lines of the patent by several adjoining patents. This 
latter fact does not very distinctly appear, for the calls of the latter 
patent are not given; but they are laid down on the plat as bounded 
by such lines. These facts pointed to something which controlled the 
courses and distances of the grant. Whether they proved that marked 
trees were once there is an inference of fact which belongs to the jury. 
All that the court can say is that they are relevant to such an inference 
and that the jury may, if they think proper, make it. If such was not 
the law, most of our patents would change their locality as our 
marked trees decayed and our proofs direct of their having once (100) 
stood there were lost. I think that there should be a new trial, 
the judge not having called the attention of the jury to this point; not 
that there should be a new trial because the judge did not charge on 
any or all the points in a case; he may be silent if he will unless called 
on by one of the parties to express his opinion on a point of law. But 
where he passses over one point to get at another, and where the point 
passed over (as in this case) is preliminary to the one passed to, there 
it is error; for the latter point could not arise until the prior one was 
disposed of ; that is, in this case the jury could not lay down the patent 
by course and distance if there were originally maked lines and trees, to 
which circumstance the evidence pointed. I am very far from saying 
that here was evidence sufficient to prove that there were once marked 
lines; it is not my province. All that I say is that there was enough to 
leave it to a jury. 
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Cited: Norcum v. Leary, 25 N. C., 54; Icehour v. Rives, 32 N. C., 
259; S. v. Rash, 34 N. C., 386; 8S. v. Langford, 44 N. C., 444; Boykin 
v. Perry, 49 N. C., 327; Murray v. Spencer, 88 N. C., 360; Brown v. 
House, 118 N. C., 883. 








(101) 
INGE v. BOND & SLAUGHTER.—From Warren. 


1. In an action for deceit in the sale of an unsound negro the declaration 
stated a false affirmation to have been the means by which plaintiff was 
induced to make the bargain; and the making such affirmation, with a 
knowledge of its untruth, constituted the gravamen: Held, that the action 
was conceived in case, on tort, and the declaration was held good. 


2. In some cases an affirmation as to the title of a chattel, where the seller is 
in possession, is a warranty as to title; but as to soundness an affirma- 
tion does not amount to a warranty unless it appear on the evidence to 
have been so intended. 


Case. The declaration contained two counts. The first charged that 
whereas Francis Inge bargained with John Bond to buy of him a certain 
negro man slave named Harry, “and the said John Bond and Ebenezer 
Slaughter, well knowing the said negro man slave Harry to be infirm, 
unsound, and afflicted with a disease of the liver, by then and there 
wrongfully, falsely, and deceitfully affirming the said negro slave Harry 
to be sound and free from any disease whatever, then and there pro- 
cured a sale of the said negro slave Harry to the said Francis Inge for 
the sum of $400; which said negro slave Harry was at the time he was 
sold, and from that time to the time of his death continued infirm, un- 
sound, and afflicted with the aforesaid disease of the liver, to wit, at, 
ete., and so the said John Bond and Ebenezer Slaughter falsely and 
fraudulently deceived the said Francis Inge, ete.” 

The second count charged that “The said John Bond and Ebenezer 
Slaughter, intending to deceive and defraud the said Francis Inge, did 
wrongfully and deceitfully advise and persuade the said Francis Inge to 

buy of the said John Bond a certain negro mam slave Harry 
(102) for the sum of $400, and did then and there, for that purpose, 

falsely affirm to the said Francis Inge that the said negro slave 
Harry was sound and free from any disease whatever, and did thereby 
deceitfully procure the said Francis Inge to buy the said negro slave 
Harry of the said John Bond at the price and for the sum of $400 afore- 
said; and the said Francis Inge avers that, confiding in the said affirma- 
tion of the said John Bond and Ebenezer Slaughter to be true, and not 
knowing to the contrary, he did afterwards, to wit, etc., purchase and buy 
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the said negro man slave Harry at the price and for the sum of $400 as 
aforesaid, which sum he paid to the said John Bond accordingly ; whereas, 
in fact, the said negro slave Harry was at the time of making the affirma- 
tion aforesaid of the said John Bond and Ebenezer Slaughter not sound 
and free from disease; but was infirm, unsound, and afflicted with a 
disease of the liver, and that the said John Bond and Ebenezer Slaughter 
well knew the same, viz., at, etc.; and the said Francis Inge further 
says that said negro slave Harry from the time of the sale aforesaid 
to the time of his death continued infirm, unsound, and afflicted with the - 
said disease of the liver, etc.; and so the said John Bond and Ebenezer 
Slaughter false and fraudulently deceived the said Francis Inge, ete. 
Wherefore,” ete. 

A bill of sale was given for the negro which contained no warranty of 
soundness; and it was in evidence that Bond expressly refused to sign 
a bill of sale containing such warranty. There was also evidence given 
below of repeated conversations as to the soundness of the slave; but all 
these took place before the execution of the bill of sale. 

The judge charged the jury that to entitle the plaintiff to recover it 
was necessary that the evidence should satisfy them that the defendants, 
or either of them, had a knowledge of the unsoundness of the 
negro and failed to disclose it at the time of the sale. The jury (103) 
found a verdict against Bond, and for Slaughter; and a new trial 
having been refused Bond, he appealed to this Court from the judg- 
ment rendered against him. 


Hogg for appellant. 
Hillman contra. 


Taytor, C. J. The first count in the declaration charges that the 
defendants, knowing the slave to be unsound, by a false affirmation of 
his soundness procured a sale of the slave to the plaintiff. The second 
charges that the defendants advised the plaintiff to buy the slave, and, 
falsely affirming him to be sound, procured the plaintiff to buy him; 
whereas they knew the slave to be unsound. In both counts the false 
affirmation is stated to be the means by which the plaintiff was induced 
to make the bargain, and the making that affirmation with a knowledge 
to the contrary, whereby the plaintiff was injured, constitutes the cause 
of action. The action is clearly conceived in case, on tort, and the 
declaration as strongly marked with those features, as in Pasley v. 
Freeman, 3 Term, 51, the foundation of which is fraud and deceit in 
the defendant and damage to the plaintiff. The affirmation, as stated 
in the declaration, is not laid in the way of a contract, the breach of 
which has brought damage on the plaintiff, but as a deceit practiced 
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upon him, whereby he was induced to make the contract. In some cases 
it is true that an affirmative as to the title of a chattel, when the seller 
is in possession, will be considered as a warranty, for as to the title the 
law itself implies a warranty; and even without such information, if a 
man sell goods as his own and the title prove deficient, the buyer may 
recover satisfaction. 2 Bl., 451. But as to the soundness of goods, an 
affirmation does not amount to a warranty unless it appear on the evi- 
_ dence to have been so intended. In declaring on a warranty, the charge is 
laid in assumpsit, either warrantizando vendidit or he undertook and 
faithfully promised. But in this case there is nothing like a 
(104) promise and undertaking. And what shows beyond all contro- 
versy that the action was not intended to be on a warranty is 
that a bill of sale was given without a warranty, and that Bond expressly 
refused to enter into one. That no contract existed is further evident 
from this, that whatever was said concerning the soundness of the slave 
was before the sale, and the true contract of the parties was reduced to 
writing by the bill of sale, to which no other terms or stipulation can be 
added. “I hold,” says one of the judges, “that if a man brings me a 
horse, makes any representation whatever of his quality and soundness, 
and afterwards we agree in writing for the purchase of the horse, that 
shortens and corrects the representations; whatever terms are not con- 
tained in the contract do not bind the seller, and must be struck out of the 
case.” 4 Taunton, 786. But if there is any fraud in the case, that cannot 
be done away by the contract, and the buyer may, notwithstanding, 
bring his action on the case, which is the only one that could be brought 
in this case. It, therefore, seems to me that those authorities do not 
apply which go to show that a breach of contract cannot be converted 
into a tort, for in all of them there was a clear contract, and in the lead- 
ing ones the defendants had a joint ownership in the property. I do not 
think it was in the least degree necessary that it should be left to the 
jury to say whether the affirmation stated in the declaration was made 
by the defendant or not, since it was merely inducement and introduc- 
tory to the gravamen, which is the fraudulent concealment of a defect 
in the slave; and, generally, where a person is sued in tort for knowingly 
selling an unsound article, the charge is laid either with a false affirma- 
tion of the soundness or that the defendant sold it for and as a sound 
article, or with a false warranty, all which terms import the same 
thing, and are never held as making a contract the gist of the ac- 
(105) tion. As the jury have verified the charges in the declaration, I 
am of opinion that the plaintiff is entitled to recover, and that 

there ought not to be a new trial. 

And of this opinion were the other judges. 
56 





N. C.] JUNE TERM, 1824. 





JEFFRIES V. HARRIS. 





Cited: McKinnon v. McIntosh, 98 N. C., 92; Wrenn v. Morgan, 148 
N. C., 105; Robertson v. Halton, 156 N. C., 220; Hodges v. Smith, 
58 N. C., 259; Tomlinson v. Morgan, 66 N. C., 560. 








JEFFRIES v. HARRIS.—From Person. 


in assumpsit by a physician for his services, defendant shall not call wit- 
nesses to prove the general character of plaintiff as a physician. 


Assumpsit for services as a physician. Defendant called a witness, 
a physician, to prove the general character of the plaintiff as a physi- 
cian. The court rejected the testimony, but permitted defendant to show 
that the plaintiff had not been regularly educated as a physician. 

The improper rejection of evidence formed the ground of a motion 
for a new trial below, and was one question presented to this Court on 
the appeal of the defendant. 

Another question was presented on the affidavit of the plaintiff, made 
under sec. 10 of the act of 1777, ch. 115, New Revisal. 


Taytor, C. J. The affidavit filed by the plaintiff is within the very 
terms of the act of 1777, sec. 10, and entitles him to judgment for the 
sum really proved. 

The evidence as to the plaintiff’s general character as a physician was 
properly rejected. Character was not put in issue by the nature of this 
action, and the defendant is equally liable on his assumpsit, whether the 
plaintiff's character were good or bad; for if he chose to employ him 
as a physician it is not competent to him afterwards to say that 
le is not a good one, and therefore, that he will not pay him. If, (106) 
indeed, the plaintiff had imposed on the defendant by false pre- 
tensions to skill, he would have been responsible for any injury done 
him; but in this case the plaintiff is entitled to compensation for his 
skill and labor, whatever they might be. The judgment must be 

Per Curiam. Affirmed. 


Cited: Lumber Co. v. Atkinson, 162 N. C., 302. 
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FREE JACK v. WOODRUFF.—From Surry. 


In an action by a man of color for his freedom, defendant offered in evidence 
a record to show defendant to be a slave; from which it appeared that 
the proceedings of an inferior court on a habeas corpus pronouncing him 
free had been reversed on the ground of want of jurisdiction in the in- 
ferior court. To rebut any unfavorable inference from this record, the 
plaintiff was permitted to give in evidence the declarations of one not a 
party to the record, but who had possession and claimed title to the 
plaintiff under the party to the record of reversal at the time the declara- 
tions were made. 


Trespass vi et armis, alleging an assault and false imprisonment, 
brought by the plaintiff, a man of color, against the defendant, to re- 
cover his freedom. The defendant pleaded that plaintiff was a slave, to 
which there was a replication and issue. Verdict for plaintiff. 

The plaintiff was the child of a woman of color named Jane Scott 
who, in 1774, was in the possession of one Allen. Allen stated that she 
was free, and while in his possession she acted as a free woman. In 
1784 the plaintiff was indented by Surry County court as a free boy to 
one Meredith, who frequently said he was free, but at length sold him 
to one Moses Woodruff. Woodruff afterwards sold him, and stated 

that he was reported to be a free boy; the purchaser must take 
(107) him at his own risk. Allen, after making the declarations above 

stated, sold Jane Scott to one Cresong, who sold her, together with 
twelve of her children, including the plaintiff, to William Terrill Lewis 
on 22 October, 1788; and Lewis carried or sent such of the children as 
he had in his possession (Jack not being one of them) out of the State, 
assigning as a reason for so doing his fear that if they remained he 
should lose them. The declarations of Lewis were objected to by de- 
fendant, but the court received them. Verdict for plaintiff; new trial 
refused; judgment, and appeal to this Court. 

On the trial below the defendant, to show that Jane Scott was a slave, 
introduced a copy of a record from Salisbury Superior Court, from 
which it appeared that Jane Scott and her children had been released 
and set at liberty as free persons, on a writ of habeas corpus, returned 
to Surry County court, and the judgment of Surry County court had 
been reversed by Salisbury Superior Court, on the ground of want of 
jurisdiction in the county court. 

Cresong (who sold to Lewis) was a party to this proceeding, and on 
the same day on which he sold to Lewis executed a power of attorney to 
him, by virtue of which Lewis received the negroes from the sheriff, on 
the process issuing upon the reversal of the judgment, and while the 
negroes were thus in his possession he made the declarations which were 
given in evdience. 
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Gaston for defendant. 
Ruffin contra. 


Hatt, J. The judgment and proceedings on this writ of error 
in the Salisbury Superior Court, reversing the judgment of Surry (109) 
County court, by which Jane Scott and her children were re- 
stored to their liberty, was introduced by the defendant to prove that 
the plaintiff was a slave, he being a son of Jane Scott. 

In rendering judgment on the writ of error, the question whether 
Jane Scott was a slave or not was not examined. The ground of reversal 
of the county court of Surry was that the county court had not juris- 
diction in such cases, but the defendant relied upon it as evidence of his 
title. 

It appears that Abraham Cresong, who was party to that proceeding, 
did on the 22 October, 1788, convey by deed to William Terrill Lewis 
the woman Jane Scott and her children, and on the same day executed 
a power of attorney to said Lewis, under which he received from the 
sheriff Jane Scott and the plaintiff in consequence of a process issued 
for that purpose upon the reversal of the judgment of Surry County 
court. It was whilst Lewis was possessed of Jane Scott and some of her 
children, perhaps not the plaintiff, and claimed title to them, that he 
made the declaration which is the subject of the present question sub- 
mitted to this Court. 

I will not say what I think ought to be the judgment of this Court, 
provided that record had not been offered in evidence by the defendant, 
and provided it had appeared that William Terrill Lewis was dead; 
but I must say that as Lewis claimed Jane Scott and her children under 
Cresong, who had been party to the record when he made the declara- 
tion, that it was proper to give that declaration in evidence to 
counteract any conclusion which might be drawn by the jury (110) 
from the record unfavorable to the plaintiff. 

It will be seen that the conveyance had been made to Lewis by Cre- 
song at the time when judgment was given on the writ of error, and if 
not the nominal he was the real party to that proceeding; and, as the 
defendant wished to derive a benefit from the record, it was proper 
under those circumstances that the declarations of Lewis should accom- 
pany it when offered in evidence. I therefore think the rule for a new 
trial should be discharged. 

And in this opinion the rest of the Court concurred. 

Per Curtam. No error. 
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JORDAN v. JAMES & MARSHALL.—From Cumberland. 


1. In proceedings under the act of 1773, for the relief of insolvents, ch. 100, 
N. R., the single fact to be ascertained is honest insolvency; and when 
this is ascertained by the mode prescribed, either in the first or third 
section, the consequence as to the debtor is the same; he is entitled to 
his discharge from the imprisonment of all creditors under the 39th 
article of the Constitution. 


2. The judgment of discharge of a court of exclusive jurisdiction on the 
petition of an insolvent, until reversed for error or quashed, is conclu- 
sive evidence of the discharge, and its regularity cannot be incidentally 


questioned. 


Scrre Factas against the defendants as bail for one Mitchell, to 
which they pleaded “Payment; death of principal; that Mitchell, their 
principal, had regularly taken the benefit of the act for the relief of 
insolvent debtors, and was thereupon duly discharged”; to which the 
plaintiff replied, “Nul tiel record.” On the trial of the cause below the 
defendants produced as evidence of Mitchell’s discharge as an insolvent 

the copy of a record, duly certified, from the office of the clerk of 
(111) the county court of New Hanover, showing a petition of David 

Mitchell on 5 June, 1820, to two justices of the peace of said 
county, setting forth that he was and had been for twenty days in close 
confinement for debt, and praying that proper steps should be taken for 
his discharge, under the act of Assembly for the relief of insolvent 
debtors; that the said justices on 16 June, 1820, commanded the sheriff 
of said county to bring before them the said Mitchell, with a list of the 
process under which he was confined, which was obeyed by the said 
sheriff, and the said justices certified that the said Mitchell, having 
taken before them the oath prescribed by law for the relief of insolvent 
debtors, he was thereupon ordered to be discharged on 16 June, 1820. 
It further appeared from the said record that the said Mitchell was not 
in prison at the instance of the present plaintiff, though he was notified 
among the other creditors eight days before his discharge, but that he 
was in prison at the instance of eleven other creditors, eight of whom 
were notified on 11 June and two on 10 June, that he would apply on 
16 June for his discharge, at 10 o’clock a. m. on said day, and the other 
creditor was served with a notice on 27 May of the same purport, except 
that it did not state the day on which he would make application, but 
that was blank. Whereupon the court, being of opinion that there was 
such a record, gave judgment against the plaintiff, from which judgment 
the plaintiff appealed to this Court. 


W. H. Haywood, Jr., for plaintiff. 
Hogg contra. 
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Henverson, J. It is quite apparent that a person discharged (115) 
from imprisonment for debt, either under the first and third sec- 
tions of the act of 1773, is only liberated as to those demands for which 
he was then held in confinement, and from the confinement for which 
he was discharged. The words of the first section are: “and shall stand 
forever discharged from all such debts so sued for.” The words of dis- 
charge under the third section are: “which warrant of discharge shall 
be an indemnity to the sheriff or jailer for an escape, ete.” It waa 
decided in Burton v. Dickens, 7 N. C., 103, that a debtor dis- (116) 
charged under the third section of the act was exempt from arrest 
for any debt (whether held in confinement for it or not), under the 39th 
article of our Constitution; the words of which are that the person of a 
debtor, where there is not a strong presumption of fraud, shall not be 
confined in prison after delivering up bona fide all his estate, real and 
personal, for the use of his creditors, in such manner as shall hereafter 
be regulated by law, the court considering the provisions of the act of 
1773 as furnishing the regulations spoken of in the article. It, then, 
only remains to be considered whether there is any essential difference 
in the effect of a discharge under one or the other section of the act, the 
principal in the present case being discharged under the first or, as it is 
called, the forty shilling section. The injunction that the person of a 
debtor shall not be held in confinement is found where details are not to 
be expected; fundamental principles only are there embodied, and in 
this case to be carried into execution (if the words are to be regadred) 
by some future Legislature. We should, therefore, not construe this 
article as we would an act of Assembly, and extend it to cases only within 
its words, but all cases whatever within its spirit within its operation 
also. By this article a mere insolvent is not entitled to discharge, but 
an insolvent who has no means of paying. It is the surrender of his 
property which creates his inability, if he had any property to surrender. 
The fact to be inquired into is this, his utter inability, and when that 
fact is ascertained the exemption attaches, no matter whether it arises 
from a total or partial inability; for if partial inability had made any 
difference, there most certainly would have been required some propor- 
tion between the sum surrendered and the debts from which he was to be 
discharged. There could not be such difference in the effect of having, 
a few shillings only to surrender and leaving no proportion to the debts 
to be paid. A person has 41 shillings to surrender, and owes 
£10,000; and another has only 30 shillings to surrender, and owes (117) 
£100 to twenty different men. The person of the first shall be dis- 
charged from the payment of the £10,000, and the latter shall be liable 
to nineteen out of twenty creditors, and may be imprisoned for each debt 
successively if his creditors think proper to sue in successive order. And 
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thus a person who is entitled to his discharge under the first section may, 
if he thinks proper, by varying the mode of application, obtain his dis- 
charge under the third section by surrendering up some trifle not worth 
10 cents; and this is the practice under the act, and cannot be objected 
to. It is not to be presumed that this great difference in the situation 
should be entirely dependent on the will of the debtor, without any merit 
or demerit on his part; and if the law requires that the sum surrendered 
up should bear any proportion to the debts to be paid, then the greater 
privilege would be reasonable; nor does imprisonment seem to be in- 
flicted as a punishment, for then the period of imprisonment would 
bear some proportion to the amount due, having a regard to the means 
of payment, and whether insolvency was brought on by misfortune or 
imprudence, and many other considerations increasing the criminality 
or extenuating the misfortune of being indebted beyond the ability to 
pay. As was said before, the total want of means is the postulatum of 
the act. When that is ascertained there is no difference between a person 
who has nothing to surrender and one who has only five shillings, or 
some other small sum. Their situation may properly be more than 
equalized by the different sums due from each; and the law omitting to 
make that an inquiry and criterion, when it could be so clearly expressed 
if designed, is an evidence that it formed no consideration with the law- 
makers. I am well satisfied that this constitutional provision, if ex- 
tended to one, should be extended to the other also. The notice to be 

given to creditors, which at one time was supposed might vary 
(118) the case, upon an examination will be found to be nothing. The 

notices spoken of under the third section as necessary to be given 
to all the creditors are notices to them to come in and prove their debts 
and receive their dividends. They are to be given by the clerk; they 
affect not the previous discharge. As to due notice not being given to 
the confining creditor, the Court cannot examine that question. We can 
only look into the discharge and the jurisdiction of the court or magis- 
trate which granted it, for it comes before us incidentally or collaterally, 
and the magistrate or court was as competent to judge and to act as this 
or any other court, and their proceedings, when within the sphere of 
their jurisdiction, are as binding and conclusive as those of the highest 
tribunal of the country, as long as they remain unreversed. The question 
of notice came before the magistrate; he passed upon it, decreed it was 
sufficient, and rendered his judgment. If any person felt himself 
aggrieved, and could show his interest in the question, and make out a 
probable cause, the Superior Court would have the proceedings brought 
before it by certiorari or some other writ, and, if contrary to law, would 
have reversed them, subject to an appeal to this Court. But neither this 
nor the Superior Court, nor any other court, has the power of examin- 
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ing into the regularity of the proceedings of any court when brought into 
question collaterally and incidentally, if the thing done was within the 
legitimate powers of the court doing it. Only a revising court, when the 
question comes before it directly, has the power to do it. 


Cited: Williams v. Floyd, 27 N. C., 660; Griffin v. Simmons, 50 
N. C., 147; Rogers v. Kimsey, 101 N. C., 563. 








(119) 


DOE on Demise or TATE’S HEIRS v. SOUTHARD.—From Burke. 


Color of title may be defined to be a writing, upon its face, professing to pass 
title, but which does not do it, either from a want of title in the person 
making it or the defective mode of conveyance which is used; and it 
would seem that it must not be so obviously defective that no man of 
ordinary capacity could be maaenen by it. 


Esectment. This case was before the Court, Tate v. Southard, 8 
N. C., 45. The lessor of the plaintiff claimed the land in dispute by 
virtue of a grant from the State, bearing date 11 October, 1814. The 
defendant claimed under a sheriff’s sale made to one Greenlee, and gave 
in evidence a copy of a record from Burke County court, showing that 
an attachment had been sued out in January, 1784, at the instance of 
James Greenlee against one Richardson, returnable to January sessions, 
1784, with this return: “Attached one piece of land that Richardson 
bought of Kennedy.” At April sessions there was a verdict for the 
plaintiff, and a writ of fi. fa. issued thereon to July sessions, 1784, which 
was returned indorsed “Satisfied.” The defendant then proved by parol 
evidence that the same tract of land mentioned in the levy of the attach- 
ment, and now in suit, was exposed to sale to satisfy the execution, and 
Greenlee bid off the land. At the time of sale one Nicholson lived upon 
the land, and it was afterwards occupied at different times by two other 
tenants. It then continued unoccupied until 1789, when one Hartley 
took possession and continued it for twenty-five or twenty-six years as 
tenant of Greenlee. When Hartley moved off, the defendant took posses- 
sion as tenant under Greenlee. At the time of the sale in 1784, it was 
believed that the land had belonged to Kennedy, and the defendant intro- 
duced copies of several grants for adjoining lands dated respec- 
tively in 1779, 1780, and 1783, all of which called for Kennedy’s (120) 
lines or corners, and it was considered and believed by the neigh- 
bors that the lines of these several grants, together with one McElworth’s, 
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were the lines of Kennedy’s land, as these tract bounded it on every side. 
No grant ever was taken out by Kennedy. The defendant claimed, also, 
under the act of 1791. 

The court instructed the jury that the act of 1791 required a posses- 
sion of twenty years under known and visible lines and boundaries, and 
under a color of title; that if they could ascertain from the record pro- 
duced in evidence that the land in dispute had been sold by the sheriff, 
that such sale would amount to color of title, and coupled with twenty 
years possession, under known and visible lines and boundaries, would 
ripen into a valid title, in which case they ought to find for the plaintiff; 
but that they must gather the fact of the sale by the sheriff from the 
record itself, and not from parol evidence. 

Verdict for the plaintiff; new trial refused; judgment, and appeal. 


Henperson, J. Color of title, as applicable to the present subject, 
is evidently the production of our own country. I would not, therefore, 
go abroad for an explanation. The name, I presume, was taken from 
what is called giving color in pleading, which is never used in this State, 
and not often, I believe, in England. The word is not to be found in the 
act of 1715. It is first used in our act of 1791. Giving color in pleading 
is giving your adversary a title which is defective, but not so obviously 
so that it would be apparent to one not skilled in the law. It must be 
such as would perplex a layman. It, therefore, draws the consideration 
of the question from the jury (the lay gents) to the court, which is 
the object of the pleading. I think we should go no further than our 

act of 1715—at most, not further than the act of 1791—on the 
(121) question we are now investigating. Section 2 of the act of 1715 

ratifies and confirms all sales made by creditors, executors or ad- 
ministrators, husbands and their wives, husbands seized in right of their 
wives, or by indorsement of patents, or otherwise, where the possessor 
shall have been in possession for seven years. The act of 1791, confirm- 
ing possession against the State, uses the same phraseology, except that 
the words, “other colorable title,” are substituted for the words “or other- 
wise,” used in the act of 1715. The words, “or otherwise,” and “other 
colorable title,” mean title of the like kind. Those mentioned in the act 
are all written ones; are all such as, upon their face, profess to pass the 
title; in some of them conveyance is sufficient to pass the title, but the 
defect lies-in the want of title in the grantor. In the last instance put, 
the indorsement of a patent, the conveyance is defective. The defect in 
that case is not in the want of title in the grantor, but in the defective 
conveyance which he has used; and if we take the words of the act of 
1891, “other colorable title,” as an exposition of the words “or otherwise” 
in the act of 1715, and expound colorable title by what is meant by 
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giving color in pleading, the only case in which I find color of title used 
anterior to the acts before mentioned, color of title may then be defined . 
to be a writing upon its face professing to pass title, but which does not 
do it, either from a want of title in the person making it or the defective 
mode of conveyance that is used; and it would seem under the act of 
1791, at least, that it must not be plainly and obyiously defective, so 
much so that no man of ordinary capacity could be misled by it. The 
color of title set up in this case not being in writing, for he proves the 
purchase by parol only, wants one of the essentials before mentioned, 
and is therefore insufficient. If the purchase appeared in the sheriff’s 
return, it would then be necessary to examine whether such a return 
professed to pass the title. What is said as to what may be the 

effect of the words, other colorable title, used in the act of 1791, (122) 
upon the possessions which the act confirms, I beg to be consid- 

ered as a mere obiter dictum, for that act cannot affect the construction 
of the act of 1715, which alone we are now considering. 


Taytor, C. J., and Hatt, J., concurred. 


Cited: Comrs. v. Duncan, 46 N. C., 241; Kron v. Hinson, 53 N. C., 
348; McConnell v. McConnell, 64 N. C., 344; Keener v. Goodson, 89 
N. C., 277; Ellington v. Ellington, 103 N. C., 58; Avent v. Arrington, 
105 N. C., 390; Williams v. Scott, 122 N. C., 550; Barker v. R. R., 125 
N. C., 601; Greenleaf v. Bartlett, 146 N. C., 498; Bond v. Beverly, 152 
N. C., 61; Barrett v. Brewer, 153 N. C., 549; Ipock v. Gaskins, 161 
N. C., 684; Burns v. Stewart, 162 N. C., 365; Lumber Co. v. Pearce, 
166 N. C., 590; Norwood v. Totten, 166 N. C., 649; Green v. Spencer, 
167 N. C., 431; Graves v. Causey, 170 N. C., 176; Alsworth v. Cedar 
Works, 172 N. C., 22. 








HART v. NEWLAND.—From Stokes. 


In case for deceit in the sale of a runaway negro, who was alleged to be 
unsound, the defense was that the plaintiff knew it before purchasing, 
and evidence was offered that plaintiff’s wife had carried food to the 
negro, who was lurking about plaintiff's farm, before the purchase. 
Held, that such evidence was inadmissible. 


Case. The declaration was for a deceit in the sale of a negro. The 
defense set up was that the real situation of the negro, who was con- 
sumptive, was as well known to the plaintiff as to the defendant, and 
even better. The negro, a short time before the plaintiff purchased him, 


5—10 65 











IN THE SUPREME COURT. [10 





Hart v. NEWLAND. 





was a runaway, and to bring home the fact of planitiff’s knowledge of 
his situation, defendant was permitted to prove that, while the negro 
was a runaway, he had been seen two or three times lurking about the 
plantations in the neighborhood of the plaintiff, at whose house the 
negro’s wife was. The plaintiff knew that he was a runaway, repeatedly 
expressed a wish to purchase him, and applied to an individual to go and 
purchase him while he was a runaway. Another witness for the defend- 
ant said that he had seen the negro, while he was a runaway, twice at 
his (the witness’s) house in the plaintiff’s neighborhood. Defendant’s 

counsel then asked witness whom he had seen bringing food to the 
(123) negro, and stated that he expected to prove that the person was 

plaintiff’s wife. The court deemed the evidence inadmissible 
against the husband, unless it were shown, first, that the husband was 
at home at the time, or had seen the wife going, or in some way assented 
to it. There was a verdict for the plaintiff, and the case stood before 
this Court on a motion for a new trial because of the improper rejection 
of evidence. 


Henpverson, J. Evidence is of two kinds: that which, if true, 
directly proves the fact in issue, and that which proves another fact from 
which the fact in issue may be inferred. The rules regarding compe- 
tency only apply to the first kind of competency, and relevancy to the 
second. The court protects the jury both from incompetent and irrele- 
vant evidence. The farther removed the fact to be inferred is from the 
fact proven the less is the probability, for in each inference there may 
be an error; and the rules of evidence are framed more with a view to 
exclude falsehood than to let in the truth. They are said in this partieu- 
lar not to be unlike the rule of descent in excluding the half-blood, which 
is subsidiary to the grand canon that none shall succeed to the inheri- 
tance but one of the blood of the first purchaser. The subsidiary rule 
deprives many who are of the blood of the first purchaser of the inherit- 
ance; but by a rigid adherence to it none but one of the blood can suc- 
ceed. That the fact to be inferred often accompanies the fact proven is 
not sufficient; it should most usually accompany it; and I would say, in 
the absence of all circumstances, that it should rarely otherwise happen. 
But the strong objection in this case is that there must be two infer- 

ences drawn to wit: the wife saw and fed the slave, ergo she knew 
(124) he was diseased; that the wife knew it, ergo the husband knew it, 

being informed by her. An error in either inference, which might 
very well happen, would introduce a falsehood; which, as I have before 
said, is an object of more solicitude than the exclusion of the truth. The 
judge, I think, was right in refusing the evidence. The rule for a new 
trial must be discharged. 
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Hatt, J., dissentiente: I am inclined to think that proof of the wife’s 
acts, in this respect, ought to have been received in evidence. When 
received, they are not at all decisive of the question; but the jury are at 
liberty to draw such inferences from them as they may think right and 
just. One reason given why the wife shall not be a witness for or 
against the huusband is that perjury might be committed in suffering a 
person to give evidence who labors under so great a bias. That reason 
does not hold good in this case. 

It appears to me also to be relevant, for the defense made by the 
defendant was that the plaintiff was as well acquainted with the slave as 
the defendant was. If the plaintiff was proved to have seen and fed 
the negro when runaway, and just before he bought him, it would cer- 
tainly be proper evidence to be left to the.jury. If the wife was proved 
to have acted in the same way, although weaker evidence, it appears to 
me to be evidence of the same character. It is not conclusive, but a cir- 
cumstance of which the jury ought properly to judge. 

I therefore think the rule for a new trial should be made absolute. 

Per Curtam. No error. 


Cited: 8S. v. Vinson, 63 N. C., 338; Johnson v. R. R., 140 N. C., 584. 








(125) 
DEN on Dem. TAYLOR v. FEN anp PARSLEY. 


A. conveyed, by deed of trust, his real estate to trustees to satisfy creditors, 
and, continuing in possession, died. His widow is not entitled to dower 
therein. 


EsxectMENT, tried before Paxton, J., at Waxe. On the trial of this 
cause it appeared that on 18 November, 1820, Robert Parsley of 
Wake County was seized in fee simple in posession of the lot of ground 
and improvements in the declaration mentioned; and on that day he 
executed a deed to the lessor of the plaintiff in fee, in trust, to secure 
and pay certain debts therein mentioned, as due to third persons who 
were parties to the deed, which deed was duly proved and registered 
in the register’s office of Wake County; and it further appeared that 
the said Robert Parsley continued in the possession of the said lot up to 
the time of his death, which happened on the...... day of March, 1821; 
and that the defendant is his widow and relict, and that she, after his 
death, instituted proceedings in Wake County court for her dower in 
the said lot and premises at August court, 1821; whereof notice was 
given to the vdministrator of Robert Parsley, but no notice whatever 
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to the lessor of the plaintiff, or to the heirs at law of the said Robert; 
and at August session aforesaid of said court it was ordered that a 
writ of dower issue; whereupon a writ of dower issued to the sheriff 
of Wuke County, who proceeded to impanel a jury, which assigned 
to her the premizes in dispute as her dower, and made due return 
thereof to the November sessions, 1821, of the county court of Wake, 
when their report was by said court ordered to be confirmed; and, be- 
sides, it further appeared that the debts and money mentioned in 
the deed to the lessor of the plaintiff remain unpaid and are fully due. 
Upon all which the defendant’s attorney moved the court to 
(126) instruct the jury “that the defendant was entitled to dower in 
the said lot and premises, and that the same had been properly 
assigned to her, and, therefore, the plaintiff could not recover in this 
action the said premises mentioned in the said assignment of dower of 
which the defendant admitted herself in possession”; which instruction 
the court refused to give, and the jury thereupon rendered a verdict 
for the plaintiff, and the court gave judgment accordingly 
The defendant thereupon moved for a new trial upon the ground of 
the court’s refusal to give instructions as above required, which was 
refused, and the defendant appealed to this Court. 


Gaston for appellant. 
Ruffin contra. 


Harr, J. Laws 1715, ch. 7, points out the mode by which convey- 
ances for land shall be made, and declares that when so made they 
shall be good and available in law, without livery of seisin, attorn- 

ment, or other ceremony in the law whatsoever. By sections 
(147) 2 and 3 provision is made for the registration of deeds made 

before that time, and also for deeds made in foreign parts, and 
such deeds are declared valid; sections 7 and 8 regulate the registra- 
tion of mortgages, and take away the equity of redemption from a 
second mortgagor; section 9 declares that the wldow of a mortgagor 
shall not be barred of dower who did not legally join with her husband 
in such mortgage | 

I cannot perceive the object that this latter clause was intended to 
answer, because without it widows of mortgagors who had not joined 
with their husbands would have been entitled to dower as much as 
widows would have been who had not joined with their husbands in 
other conveyances pointed out by the act as valid for the purpose of 
passing lands. It seems, however, not to have a prospective operation ; 
the expression is, “who did not join with her husband in such mort- 
gage,” it, therefore, can have no bearing upon the present question. 
At that time, and since, up to 1784, widows were entitled to dower 
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in lands of which their husbands were seized at any time during the 
coverture. The act passed in that year (New Rev., ch. 204) makes 
a great alteration in the rights of dower. That act declares (sec 8) 
that widows shall be entitled to one-third*part of all the lands, tene- 
ments and hereditaments of which her husband died seized or possessed. 
It seems to be somewhat difficult to understand what, ex vi ter- 

mini, the Legislature intended by the word possessed; because it (148) 
is difficult to imagine a case when a widow would be endowed of a 
possession only. If it be considered as synonymous with seized, and 
tautologically inserted, there is no difficulty. 

It has been argued that it comprehends the case of possessions of. 
mortgagors who die before foreclosure, as in the present case. I 
cannot adopt that construction of the act, because I think the act of 
1715, relative to mortgages, not to be in force, and because I cannot 
think that the widow of a mortgagor who has parted with his title to 
the land is in a better situation than the widow of a person who made 
a clear conveyance of his land. In either case the grantor does not 
die seized of the land, and I conceive the Legislature never intended 
to give dower of a possession of land when the seizin was adversely in 
another person. Here it is so, and it is placed so by the husband’s 
intent, to answer another purpose after his death, inconsistent with 
dower. 

It is true, in the act of 1715, ch. 4, sec. 6, the Legislature consider 
a widow entitled to dower of lands which her husband had entered 
in his lifetime, but for which he had taken out no grant; but in that 
case it will be seen that there is no adverse seizin, and that case is one 
sui generis, 

There is some color for the belief that in the act of 1715, ch. 2, the 
Legislature used the word possession as synonymous with the word 
seizin, when they speak of a seven years possession under a defective 
or colorable title as giving a right; and such continued possessions 
ripening into title, although called possessions, are in fact the titles to 
the land; but naked possession, even held under a trust, will not give 
dower. By the act of 1791, also passed for quieting ancient titles 
and limiting the claim of the State, it is declared that twenty-one 
years possession under colorable title should be a bar against (149) 
the State, but that possession is the title to the land, and is used 
as amounting to the same thing as if they had said, seized of the land. 
In my opinion, there is no ground whatever for saying that the de- 
fendant in the case before us is in law entitled to dower. 


Tayzor, ©. J., and Henperson, J., concurred. 
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DOE on Dem. or HAWKINS v. SNEED & SNEED.—From Granville. 


A., being much indebted, absconded; executions issued against his property 
at the instance of several creditors. Prior to the sale of the property, 
C., who was a creditor by bond, received from A. the sum of $300, to be 
applied in satisfaction of the claim of a judgment creditor, P., whose 
judgment was $357. C. failed to make the application as directed, but 
permitted the property levied on to be sold by the sheriff, and became 
himself the purchaser at the price of $800, and paid off the judgment of 
P. only, and afterwards conveyed to the lessors of the plaintiff. Between 
the time of C.’s purchase and the conveyance to plaintiff's lessors the prop- 
erty was sold under the executions of some of the other creditors, and 
defendants purchased. In an ejectment between the last purchasers and 
C.’s vendees, it was held that C.’s conduct was not fraudulent as to the 
creditors of A., and though, in equity, A. had a claim against C., and 
a reconveyance to A.’s creditors might, perhaps, be decreed, yet A.’s 
equitable lien was not such as was contemplated by the act of 1812, ren- 
dering lands held in trust liable to an execution against cestui que 
trust; and at all events, whatever might have been the conduct of C., 
the purchasers from him were bona fide purchasers, without knowledge 
of or participation in his breach of trust, and, therefore, should be pro- 
tected. 


Esrectment for house and lot, tried before Donnell, J. On the trial 
the defendants admitted themselves in possession of the premises men- 
tioned in the declaration, and both parties claimed under William 

H. Clay, who, it was admitted, once had title to the premises. 
(150) The plaintiff deduced his title in the following manner: Ab- 

salom Yancey recovered a judgment in Granville County court, 
November session, 1819, against Clay for $785, with interest thereon 
from 4 April, 1819, till paid, and costs; on which a payment of $470 
was made on 13 April, 1819, and on which the sum due in July, 1820, 
was $346.19, whereon a fi. fa. issued from February sessions, 1820, of 
said county court, and was returned to May sessions, 1820, levied on 
the premises in dispute. Samuel Parkhill and John Parkhill also, 
on 25 November, 1819, sued out an attachment against the estate of 
said Clay as an absconding debtor, returnable to Granville County 
court, February session, 1820, which was also levied on the premises 
in dispute, and due return thereof made to the county court, where, 
at May Session, 1820, the said S. and J. Parkhill recovered the sum 
of $327.95, with interest on $263.41, from 1 May, 1820, until paid, 
and costs, on which the amount due in July, 1820, was $357.9014. 
The plaintiff gave in evidence the records of the said judgments, and 
also that writs of venditioni exponas issued on each, from May ses- 
sions, 1820, of said court, and were delivered to the sheriff of Granville, 
who by virtue thereof sold the premises in dispute on 29 July, 1820, 
and Thomas Cooke became the purchaser, he being the highest bidder, 
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at $800, but satisfied Parkhill’s execution only; and afterwards, viz., 
on 29 March, 1821, the sheriff made a deed to said Cooke therefor 
which has been duly proved and registered; and the plaintiff further 
deduced title to the premises in dispute by a deed of trust in fee, 
made by the said Cooke to the lessor of the plaintiff on 27 February, 
1821, to secure the indorsers of the said Cooke in the banks to the 
amount of $3,000 or $4000, which deed included also all the other prop- 
erty of Cooke. No evidence was offered of any money having been 
paid by the lessor of the plaintiff to said Cooke, or of the debts 

mentioned in said deed as due to the banks, except the recital in (151) 
the said deed. The plaintiff also read in evidence to the jury a 

bond from William H. Clay to said Cooke, witnessed by John Green and 
dated 25 May, 1820, for $551.66, payable one day after date. 

The defendants claimed title as follows: The said William H. Clay 
was indebted to Willie P. Mangum on 20 May, 1820, in the sum of 
$28, for which a warrant was brought before a justice of the peace in 
Granville County, who rendered judgment thereon, from which an 
appeal was taken to the next county court of Granville, to wit, Au- 
gust sessions, 1820, in which case, at the suceeding November sessions, 
1820, judgment was given in favor of the said Mangum for his said 
debt and costs, and thereupon a fi. fa. issued, which was levied on the 
disputed premises by the sheriff on 4 December, 1820, and return 
thereof was made to February sessions, 1821, of said court, and there- 
upon a venditioni erponas issued to May sessions, 1821, upon which 
the sheriff, on 29 March, 1821, sold the premises in legal form, amd 
conveyed them by deed to the defendant, who, upon the trial, read in 
evidence the record of Mangum’s recovery, the writs of execution 
issued thereon, and the sheriff’s deed to them, which had been duly 
proved and registered. 

The defendants further alleged that the purchase made by the said 
Cooke, and the deed by him taken, were fraudulent and void as against 
the said Mangum and other creditors of Clay; and to prove this they 
gave in evidence that Clay had resided for several years in Granville 
County, and that in 1819 he was greatly indebted and removed to 
Georgia, and soon afterwards became insolvent; that in the spring or 
early in the summer of 1820 he sent by one John Green the sum of 
$646.19 to the said Cooke, to be applied to the satisfaction of said 
debts owing to S. and J. Parkhill; that the sheriff agreed to 
take the promise of said Green to pay the debt of Yancey, and (152) 
that on 29 July, 1820, the said Green did pay to the sheriff the 
sum of $346.19 in satisfaction of Yancey’s execution, and that also on 
29 July, 1820, the said Green paid over to said Cooke the sum of 
$300, and took his receipt therefor, in the following words, viz. : 
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29 July, 1820. 


Received of William H. Clay, by the hands of John Green, $300 
for the purpose of applying to the credit of an attachment which J. 


“— * ; ; ay 
and §. Parkhill had against said Clay. teen Mima 


That the said Cooke did not thereupon pay the said money over to 
the sheriff, but suffered the disputed premises to be sold, and bought 
them himself, as aforesaid. 

On behalf of the plaintiff it was then contended that although 
Cooke had not credited the bond of Clay, which he held, with the said 
$300, yet he had a right to apply the said money to his own debt, and 
then to purchase the premises at the sheriff’s sale without imputation 
of fraud; and the plaintiff’s counsel further contended that although 
the said Cooke had not applied the said sum to the satisfaction of 
the said executions, yet his purchase of the premises did not thereby 
become framdulent and void, but it only constituted a breach of trust, 
for remedy whereof the said Clay or his creditors must apply to a 
court of equity, since the legal title passed to Cooke by the sale of 
the sheriff, and his deed is good and valid; and they also further con- 
tended that even if the purchase made by Cooke was fraudulent and 
void, while he himself should claim under it, yet that the lessor of the 
plaintiff was a bona fide purchaser for a valuable consideration with- 
out notice, and that by reason thereof his title was good. And, on 
behalf of the plaintiff the court was moved to instruct the jury ac- 

cordingly. But the court refused so to instruct the jury, and 
(153) charged the jury “that if they should believe that Cooke pur- 

chased the said house and lot with said Clay’s money, and in 
trust for him, and took the deed to himself with intent to defraud or 
hinder the said Mangum or other creditors of said Clay of their debts, 
the same was void; and the premises still would remain subject to the 
creditor’s of Clay.” And the court further charged the jury; if they 
should be of opinion that the said purchase and conveyance to Cooke 
was fraudulent and void as aforesaid in the hands of said Cooke him- 
self, that the same still continued fraudulent and void, and could not 
be set up against the said Mangum arid the defendants by the lessor of 
the plaintiff, notwithstanding the said deed from the said Cooke to 
the lessor of the plaintiff under the circumstances aforesaid. The 
jury found for the defendant, and judgment was given accordingly. 
On motion for a new trial the same was overruled, and the plaintiff 


appealed to this Court. 


Gaston and Hillman for appellant. 


Ruffin for appellee. 
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Taytor, C. J. The conduct of Cooke after receiving Clay’s money 
under a promise of applying it in payment of Parkhill’s judgment, 
though not reconcilable with strict morality, is yet susceptible of 
some extenuation. The sum was insufficient to pay the debt, and 
would not, therefore, have arrested the execution. Cooke was him- 
self a creditor, and must have passively witnessed a sale of the property 
and the probable loss of his own debt; hence the temptation was strong 
upon him to seize a plank in the shipwreck; and though in justice 
such temptation should have been resisted after his promise, even at 
the hazard of losing his debt, yet his conduct cannot in any point of 
view be considered as fraudlent upon Clay’s creditors. All that they 
or Clay can rightfully demand from him is the surplus of the money 
for which the property sold. To a certain extent Cooke became 
a trustee for Clay, but to what amount depended upon the ad- (154) 
justment of accounts between them. But the act of 1812 ren- 
dering lands liable to execution against the cestuc que trust does not 
affect this case; for that act relates only to those fraudulent trusts in 
which the trustee has nothing more than the formal legal title, and 
the cestui que trust the whole beneficial interest; for the act provides 
that on such sales the land shall be held and enjoyed, “freed and dis- 
charged from all encumbrances of such person or persons so seized or 
possessed, in trust for the person or persons against whom such exe- 
cution shall be sued.” It is very evident that executions were not in- 
tended by the statute to reach those equitable interests which depend 
on the consideration and adjustment of various points of equity and 
the settlement of accounts. 

I am o opinion that Clay’s interest in this lot, or rather his equi- 
table claim upon Cooke, was not one of those contemplated by the 
act. 

But whatever the conduct of Cooke was in the purchase of the lot, 
it cannot affect the title of Hawkins. He was a fair purchaser without 
knowledge of or participation in the breach of trust committed by 
Cooke, and is entitled to recover. There must be a new trial. 


Hatt, J. I am at a loss to see how the statute of framds has any bear- 
ing upon this case; certainly not by the purchase of the property at 
the day of sale. Every person was invited to purchase, and Cooke 
gave more than anybody else was willing to give. With respect to the 
amount of Clay’s money in his hands, it could have been on the trial 
reduced to a certainty there was not as much as the execution calls for 
under which the property was sold. Whether if it had been paid to 
the plaintiff in the execution it would have stopped the sale is not 
known. I admit Clay had an equity against Cooke. Perhaps Cooke 
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might have been compelled to reconvey the property sold to Clay, or 

perhaps to Clay’s creditors, but not without paying the debt 
(155) which Clay owed him by bond. If he was in this respect a trus- 
tee for Clay, it was such a trust as could not be sold under exe- 


cution. 
I think there ought to be a new trial. 


Henperson, J., concurred. 


Per CurtaM. New trial. 








DOE on Demise or EU-CHE-LAH v. WELSH.—From Buncombe. 


Cherokee Indians in possession of lands within the limits of North Caroline, 
reserved under the treaties of 1817 and 1819, made by the United States 
and the Cherokee Nation, are to be considered as purchasers of the land. 
The exercise of power by the commissioners of the United States is 
legitimate; and, moreover, the stipulation in these treaties, having been 
recognized by several acts of the Legislature of North Carolina, passed 
since, she must be considered as assenting to them. A grant of the land 
to the Indian in possession is not necessary, for it is not claimed under 
those laws which point out the manner of acquiring title to vacant lands 
in this State, and title may be complete in some cases without grant; 
e. g., the University holds escheated lands under an act of Assembly. 


Esectment. The plaintiff’s lessor, a Cherokee Indian, claimed 
title to the land in dispute, under treaties between the United States 
of America and the Cherokee Nation, made in 1817 and 1819.* 


*The treaty of 8 July, 1817, after reciting that a deputation from the upper 
and lower Cherokee towns went to the-city of Washington the first, to de- 
clare to the President their wish to engage in the pursuits of civilized life 
and the impracticability of inducing the nation at large to do this, and, 
therefore, to request the establishment of a division line between the upper 
and lower towns; and the deputies from the lower towns to make known 
their wish to continue the hunters’ life, the scarcity of game where they then 
lived, and their desire to remove to the westward of the Mississippi on va- 
cant United States lands; and that the President of the United States per- 
mitted those who wished to remove to send an exploring party to recon- 
nioter the country on the Arkansas and White rivers, which exploring party, 
having selected a portion of country, the Cherokee Indians were desirous of 
ratifying the transaction by treaty, and for that purpose had sent on agents 
duly authorized, proceeds by the first and second articles to cede to the 
United States lands east of the Mississippi in exchange for lands on the west- 
ern side of the river. The second article provides that a census of the In- 
dians shall be taken; and the eighth article contains a reservation in the 
following words: “And to each and every head of any Indian family residing 
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The plaintiffs lessor, to bring himself within the provisions 
of the treaties, gave in evidence the following documents: (156) 

1. A commission from James Monroe, President of the United 
States, to Col. Robert Houston, dated 12 March, 1819, constituting him 
an agent on the part of the United States to run the boundary 
lines of the lands ceded by the Cherokees, and to run off and (157) 
locate the Indian reservations in Tennessee. 

2. A certificate from Colonel Meigs, Indian agent, that the lessor 
of the plaintiff had enrolled himself according to the provisions of 
the treaties. 

3. A certificate and survey made by Colonel Houston and Robert 
Armstrong, surveyor, of 640 acres, the land now in dispute, for and 
and on his account, dated 27 September, 1820. 

4. A letter from the Secretary of War of the United States to 
Colonel Houston, inclosing the commission, and containing the fol- 
lowing clause: “In addition to the duty required of you by the com- 
mission, you are requested to lay off also the tracts reserved in 
North Carolina and the Alabama Territory.” 

Defendant was proved to be in possession of the land described in 
the declaration, claiming under a purchase from North Carolina, and 


on the east side of the Mississippi River, on the lands that are now or may here- 
after be surrendered to the United States, who may wish to become citizens of 
the United States, the United States do agree to give a reservation of 640 acres 
of land in a square, to include their improvements, which are to be as near 
the center thereof as practicable, in which they will have a life estate with a 
reversion im fee simple to their children, reserving to the widow her dower, 
the register of whose names is to be filed in the office of the Cherokee agent, 
which shall be kept open until the census is taken as stipulated in the third 
article of this treaty.” 

The treaty of 27 February, 1819, recites that whereas a greater part of the 
Cherokee Nation have expressed an earnest desire to remain on this side of 
the Mississippi, and, being desirous, in order to commence those measures 
which they deem necessary to the civilization and preservation of their nation, 
that the treaty between them and the United States, signed 8 July, 1817, 
might without further delay, or the trouble or expense of taking the census, 
as stipulated in the said treaty, be finally adjusted, have offered to cede to the 
United States a tract of country at least as extensive as that which they 
probably are entitled to under its provisions; the contracting parties have 
agreed to and concluded the following articles: 

The first article cedes a portion of country (within which are the lands in 
dispute); and the second article is in these words: “The United States agree 
to pay, according to the stipulations contained in the treaty of 8 July, 1817, 
for all improvements on lands lying within the country ceded by the Chero- 
kees which add real value to the land; and do agree to allow a reservation 
of of 640 acres to each head of any Indian family residing within the ceded 
territory, those enrolled for the Arkansas excepted, who choose to become 
citizens of the United States in the manner stipulated in said treaty.” 
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it was also found that the lessor of the plaintiff at the ratification of the 
treaty of 1819 was not living on the lands contained within the lines 
of his survey, nor within a mile and a half or two miles of it; but he 
had on it a field cleared and fenced, a crib within the enclosure where 
he housed his corn, and a hut. 

Nash, J., who presided, directed the jury that if they were satis- 
fied that the facts stated in the documentary evidence before them 
were true, that the plaintiff was seized of such a title as would enable 
him to support an action of ejectment; that it was not essential to 
the validity of his title that the land should have been laid off to him 
by the officer of the United States in an exact square; nor was it nec- 
essary for him to show that at the ratification of the treaty of 1819 he 
was living upon the land. If he had an improvement upon it it was 
sufficient, though he was living at another place. 

The jury found a verdict for the plaintiff, and a motion for 
(158) a new trial on the part of the defendant having been refused, 
from the judgment rendered he appealed. 


Wilson for the lessor of the plaintiff. 
Gaston and Ruffin contra. 


Taytor, C. J. Although this controversy is, in reality, between the 
plaintiff, a Cherokee Indian, on the one side, and the State of North 
Carolina on the other, who should certainly renounce all claim to the 
purchase money in the event of the defendant’s being evicted; yet it 
is very gratifying to remark that throughout the whole progress of 
the business the faith of the State remains unpledged, her honor in- 
violate; for not the slightest inference can be drawn from any of the 
acts passed on the subject that she intended to sell the Indian reserva- 
tions, or to confer that power upon the commissioners. The two acis 
confine the sale expressly to the lands acquired by treaty from the 
Cherokees, and are silent as to the lands reserved to the Indians. These, 
on the contrary, are recognized; the general reservations are protected 
from the purchase, lease, and cultivation of white men, under a heavy 
penalty; and the special ones to the two Indians called Major Walker 
and the Big Bear explicitly acknowledged to belong to them absolutely. 
1819, ch. 997; 1820, ch. 1060; 1821, ch. 32; 1822, ch. 12; 1823, ch. 11; 
1820, ch. 1062. 

If the General Government had a constitutional right to make these 
two reservations, they had an equal right to make the whole, for the same 
principles apply to all. It will follow that as the commissioners were 
constituted for a particular purpose, and with a limited and cireum- 
scribed authority to sell the lands which were acquired by treaty, their 
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selling the lands which were reserved was an excess of authority, neither 
in law nor reason obligatory upon the State, their principal. But as 
these observations relate solely to the defendant’s title, the weakness, of 
which, however obvious, will not enable the plaintiff to recover without 
showing a possessory right in himself, it becomes necessary to 
examine the several foundations on which that right has been (159) 
rested and the arugments by which it has been opposed. As to 
the nature of the Indian title in general, it will be necessary to make a 
few remarks for the sake of tracing some peculiar features which have 
been impressed upon it at different periods by the Legislature of this 
State in its intercourse with some of the tribes living within its limits. 
It was a principle uniformly asserted by Great Britain that the ulti- 
mate dominion of newly discovered countries not known to Christian 
people belonged to the discoverer; and all the colonial charters, from 
the first granted to Cabot by Henry VII. down to the last, of Georgia, 
by George IT., were made while the country was yet occupied by Indians. 
Most of these contain a grant of the soil as well as the powers of govern- 
ment, and they all proceed on the principle that the crown alone had a 
right to grant the soil; that the Indians had ceased to have any other 
than the temporary right of occupancy, and that a good title might be 
acquired by individuals under these grants, subject to the Indian right, 
and to be enjoyed when that right should be extinguished. 8 Wheat., 
543. While the title remained in the crown no one was ‘permitted to pur- 
chase from the Indians, nor was any title acquired from thent deemed 
valid without the confirmation of the crown. The Indians were allowed 
to occupy and hunt on the lands, and to be governed by their own laws, 
but conJd not sell or lease without the consent of the government. When 
they retreated farther west, which sometimes happened from the scarcity 
of game or the constantly advancing settlement of the whites their lands 
reverted to the crown in full dominion, or became vested in possession in 
those individuals to whom they had been. previously granted. This 
Indian right, consisting of the usufruct more than the ownership of the 
soil, was rather tacitly submitted to than expressly acknowledged, for in 
the charters it is not noticed. The lands are granted by bound- 
aries, including many tribes, and in the charter to the lords pro- (160) 
prietors in this State, though the boundaries extend to the South 
Sea, comprehending many nations, they or their rights are not noticed. 
In the treaty of Utrecht (9th State Papers) the five nations were 
described as subjects of Great Britain; and in a proclamation issued in 
1763 all purchases of lands made from the Indians were declared void 
unless made by treaties held under the sanction of government. In the 
treaty of 1763, by which Great Britain acquired from France the sover-' 
eignity of the Canadas, many nations of Indians were included in the 
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boundaries. As most of the powerful and maritime nations of Europe 
were animated with a spirit of discovery and settlement of new countries, 
it became essential to their peace to adopt some principle by which their 
rights should be reciprocally acknowledged. The exclusive dominion 
over the soil of the Indians after their temporary occupancy should cease, 
and the right of purchasing from them such ownership as they were 
acknowledged to have, was accordingly claimed by each and acquiesced 
in by all, and may thenceforth be considered as incorporated in the law 
of nations. 

Writers on the law of nature have maintained the justice of this prin- 
ciple in furthering the designs of Providence, and tending to the increase 
and civilization of the human race. Montesquieu L., 10; Vattel. They 
argue that every nation is under a natural obligation to cultivate the land 
that has fallen to its share, since otherwise the whole earth, which is 
destined to feed its inhabitants, would not yield an adequate supply if 
large tracts of fertile land were peopled only by hunters and shepherds; 
that however right this might have been in the first ages of the world, 
when the spontaneous productions of the earth were more than sufficient 
for its few inhabitants, it cannot now be justifiable, when the great multi- 
plication of the human race in some countries has rendered it essential 

to their subsistence that the forests should be cleared and culti- 
(161) vated. The unsettled habitation of savages in those extensive 

tracts of country over which they wander, but cannot cultivate, 
must be inconsistent with the views of nature, while other nations are 
confined within a small compass, which no degree of skill or labor will 
render sufficiently productive. The only obligation which justice 
imposes on other nations is that they leave the natives a sufficiency of 
land. 

It is not intended to inquire into the force of this reasoning, but only 
to show the nature of the claim to Indian lands set up by Great Britain, 
and the condition in which it was transferred to the lords proprietors. 
Perhaps if such weighty reasoning could not be given, dominion would 
be claimed on the eredit of the superiority which European nations 
possess over the nations of the new world; for to that must be referred 
the conquest of the civilized nations of Peru and Mexico. On this prin- 
ciple Cwesar acted when, forgetting the passions as well as the rights of 
mankind, he complained that the Britons, after having sent him a sub- 
missive message to Gaul, pretended to fight for their liberties, and to 
oppose his descent on their island.* 





*Cesar questus, quum ultro, iu continentem legatis missis, pacem a se 
petissent, bellum sine causa intulissent. Lib. 4 de Bello Gallico. 
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However extensive the right was which passed by the charter of the 
lords proprietors, it appears that at a very early period after the settle- 
ment of the State, 1717, reservations of land were made to the Indians 
by treaty; and to the Tuscaroras, the only powerful nation with whom 
the whites then had intercourse, a grant was made of lands in considera- 
tion of their agreeing to relinquish their claims to other lands which had 
before been allotted to them. Afterwards an individual obtained a grant 
for the same lands, and am act of the Legislature subsequently passed, 
1726, confirming all grants for lands within the Indian boundary, and 
permitting the grantees to enter upon the Indians deserting the same. 
Yet it was held that a title set up under this grant could not pre- 
vail against the original grant to the Indians, although they had (162) 
ceased to live upon the land, since the grant contained no condi- 
tion of residence, and was made by persons having power to convey to 
persons capable of taking and holding lands. Sacarusa v. King, 4 N. C., 
336. The Legislature has, indeed, since that time, 1778, passed acts 
declaring that lands granted to the Indians shall revert to the State upon 
the natives becoming extinct or entirely abandoning the possession; but 
there is no instance of their having revoked a grant made to them. 
On the contrary, the prevalent policy before the Revolution was to con- 
sider them as persons capable of being treated with and of holding prop- 
erty as a tribe or nation. Their rights of property, though much circum- 
scribed by the repeated cessions they have made by treaty, were respected . 
as to what remained, and much solicitude is shown in repeated enact- 
ments to restrain the ¢upidity of the whites. 

In pursuance to this policy the people of this State, when they threw 
off their colonial dependence and declared the soil to be the property of 
the community, were not unmindful of Indian rights: “Provided always, 
that this declaration of right shall not prejudge any nation or nations of 
Indians from enjoying such hunting grounds as may have been or licre- 
after shall be secured to them by any former or future Legislature of 
this State.” Section 25. 

Since the treaty of peace, by which the territorial limits of the State 
were acknowledged in as full sovereignty as they formerly belonged to 
the mother country, it has been the invariable object of the United States 
and of this State to regulate their intercourse with the Indians, not by 
any speculative notions of right which they might have exercised with- 
out violating any admitted principle, but by the dictates of a ‘just, 
humane, and liberal policy. As to the United States, it is sufficient to 
refer to the treaty of Greenville, 1795, by which “The Indian 
tribes are quitely to enjoy their lands; hunting, planting, and (163) 
dwelling thereon as long as they please without molestation 
from the United States; but that when their tribes or any of them are 
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disposed to sell their lands, they are to be sold only to the United States; 
that until such sale the United States will protect all the said Indian 
nations in the quiet enjoyment of their lands against all the citizens of 
the United States, and against all other white persons who intrude on 
the same, and that the said Indian tribes again acknowledge themselves 
to be under the protection of the United States, and of no other power 
whatever.” 

Of the policy of this State, Laws 1783, ch. 185, under which the plain- 
tiff claims title, affords a conclusive example. By this act it is declared 
that the Cherokee Indians shall have and enjoy all the tract of land 
therein described, and that it is reserved to them and their nation for- 
ever. The effect of this grant was to vest the land in the nation in fee 
simple; it conveyed to them a specific and definite right, according to 
which they could no longer be considered as tenants at sufferance, but as 
holding under the faith of the State and the guarantee of the declaration 
of rights. It is true that no individual had a distinct portion allotted to 
him which he might protect from aggression, and on that account the 
Legislature has made it penal to trespass on the land; but the right of 
the Legislature to make the grant cannot be doubted; and it is not less 
clear that it must inure to the benefit of the tribe as long as they subsist 
upon it and their title is not surrendered by their own consent. 

If this grant required confirmation, it has received it in the most 
ample manner by the treaty of Hopewell, 1785, made under the author- 
ity of the United States, and by the treaty of Holstein, 1791, by which 
the lands not ceded by the Cherokee nation are sélemnly guaranteed to 
them. 

In this state of things the two treaties were made under which 
(164) the plaintiff claims the land described in the declaration as 
having been set off and allotted to him, and located according te 

the terms of the treaties, 1817 and 1819. 

The 8th article of the first treaty provides that a reservation of 640 
acres of land shall be given to every head of an Indian family residing 
on the east side of the Mississippi River, the register of whose names is 
to be filed in the office of the Cherokee agent. The land is to be laid off 
in a square, including their improvements, which are to be as near the 
center thereof as practicable, in which they will have a life estate, with 
u reversion in fee to their children, reserving to their widow her dower. 
By the second article of the latter treaty it is provided that a reserva- 
tion of 640 acres of land shall be allowed to each head of any Indian 
family residing within the ceded territory who chooses to become a citi- 
zen of the United States in the manner stipulated in said treaty. 

The only manner stipulated in the treaty of 1817 is that the Indians 
who wish to become citizens shall register their names in the office of the 
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Cherokee agent. This has been done by plaintiff, as appears from the 
certificate of the Indian agent, and the 640 acres of land have been sur- 
veyed and laid off for him. 

The following objections have been made to the plaintiff’s recovery: 

1. That the commissioners who made the treaty had no authority to 
make reservations to the Indians, but only to. extinguish their title; 
when that is done the land reverts to the State by force of its ancient 
seisin, and that the Government of the United States is restrained by the 
Constitution from granting the territory of or dismembering a State. 

2. That, supposing the commissioners had this power, they have not 
executed it, but only agreed to do so; the contract was intercepted by the 
paramount right of the State. 

3. That the land is not laid off in a square of 640 acres, to (165) 
include the improvements, which are to be as near the center of 
it as possible. 

4. That Armstrong made the surveys without proper authority. 

5. That his plat was not returned to the General Government. 

1. The first objection is founded on the assumption that the treaty 
has first extinguished the title of the Indians to the whole lands granted 
them by the act of 1783, and then assigned part of it to the plaintiff; 
but a just construction of the treaty will not, in my apprehension, war- 
rant this conclusion. It extinguishes all the Indian title except to those 
lands which were reserved. The very term “reservation” imports in 
common acceptation something kept back or not surrendered. The plain- 
tiff does not derive his title from the treaty, but from the act of 1783, 
which gave the whole land to him in common with the rest of the nation. 
His claim in severalty is alone derived from the treaty and the location 
made according to it. As well might it be said that if a grant were made 
to three persons as tenants in common of 100 acres of land, and they 
agree to sell the land to a fourth person, reserving 10 acres to one of 
them, to be laid off by metes and bounds, that he held the land under the 
surrender and not under the original grant. 

As the United States have alone the power of making treaties, their 
acts within the limits of their authority must be obligatory on the State, 
their constituent. They might unquestionably have extinguished the 
Indian title to the whole tract, in which case the right to the whole’ 
would have reverted to the State. Why, then, may they not extinguish 
the title to a part? The stipulations of the treaty are equally binding 
on both parties; and it was not to have been expected that an acquisition 
so valuable could have been made to the State without some 
equivalent. The reservations are more entitled to respect since (166) 
they further the policy of the State in leading the few Indians 
that remain to an agricultural and civilized life. 
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Acccording to this view of the case, any opinion on the power of the 
United States to grant away any part of the territory of the State would 
be extrajudicial. That question would arise if the grants had been made 
out of other lands, the title to which did not previously subsist in the 
Indians, or if the cession had been made by one treaty and the reserva- 
tion by a subsequent one. 

2. The words of the treaty are: “do agree to allow a reservation of 
640 acres of land to each head of a family formerly residing within the 
ceded territory.” 1819, Art. 2. The words “do hereby allow or reserve” 
would have been more technical; but treaties and legislative acts are to 
be construed in good faith according to the intention of the parties 
making them. The reservations were allowed by the treaty in words of 
sufficient import, not of any particular 640 acres to any individual, for 
that depended upon the future acts of enrollment and the location. By 
these acts the general reservations became particular ones, according to 
the case of Rutherford v. Green, 2 Wheat., 197. By the act of 1782 it 
was provided “that 25,000 acres shall be allotted to General Green, his 
heirs and assigns, within the bounds of the lands reserved for the use of 
the army, to be laid off by commissioners.” It was contended against 
the general’s title that the words gave nothing; that they indicate an 
intention to give in future, but create no present obligation on the State 
nor present interest in General Green. But it was held by the Court 
that it was a present donation, not of any specific land, but of 25,000 
acres within the territory set apart for the officers and soldiers, and that 
when the survey and allotment had marked out the land it became a 

particular gift of the land contained in the security. The words: 
(167) of the treaty are quite as strong as if they were in the present 
tense, and were evidently intended to be used in the same sense. 

3. If the plaintiff claims title under the treaty of 1819, Art. 2, this 
objection fails in its application, for that provides simply for an allow- 
ance of 640 acres of land to those who become citizens according to the 
5th article of the treaty of 1817. It makes no sort of provision for the 
manner in which the land shall be located, but confines that to special 
reservations for those Indians whose names are inscribed on the list 
annexed to the treaty. But if the claim is founded on the first treaty, it 
does not furnish an objection to the title. The survey was to be made 
by the State through its agent, the United States. If laid off in a differ- 
ent shape from that specified in the treaty, the Indian might have 
excepted to it, but it is not competent for the State to do so after the 
Indian has accepted of it. It was not to be expected that the Indians 
could control and direct the manner in which the lands were run, and it 
would be a most unjust act to deprive them of the land because the 
surveyor, the officer of the Government, had departed from the shape 
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specified in the treaty. It has been often decided that purchasers from 
the State shall not be injured by the mistakes of those who are appointed 
by the State to lay off and survey the land entered. 

4. The first treaty provides that the land ceded by the Indians by 
the first and second articles shall be run by a commissioner or eommis- 
sioners appointed by the President of the United States, 1817, Art. 11, 
and the land ceded by the first article of the treaty, 1819, Art. 5, are 
to be run by a commissioner appointed by the President; but the treaties 
are silent as to the persons by whom the lines of reservation are to be 
run. If, therefore, they are run under the authority of the United States, 
I think the treaty may be substantially executed without a commis- 
sion from the President. It is true that his commission to Mr. 
Houston authorizes him to lay off the reservations in Tennessee (168) 
as well as to run the line of the cession. The act of running the 
lines, then, of the reservations, if not otherwise provided for by the 
treaty or by law, seems to me to come within the power of the duty of 
the Secretary of War as prescribed by law. 2 U. S. L., 32. It is a 
reasonable presumption that he was entrusted with this duty by the 
President, more especially as the Secretary of War was the person by 
whom the treaty of 1819 was made, and he must have been apprised of 
the necessity of laying off the reservations. To require proof of the 
President’s authority to the Secretary for every act done in the course 
of his multifarious duties would be a strictness not to be foreseen or 
caleulated upon in the ordinary transaction of business. 

5. A general title to the land vested by the treaty in those who should 
comply with the condition of becoming citizens in the manner prescribed. 
This became a special and definite title to 640 acres as soon as the survey 
was completed and returned. The surveyor’s plat of the land claimed has 
been exhibited in the present case, and by that the plaintiff has been 
enabled to ascertain and identify the tract allotted to him. 

The validity of his title cannot be affected by the neglect of the sur- 
veyor to return a copy of the plat to the General Government. 

Upon the whole case, my opinion is that the reservation was right- 
fully and constitutionally made, and that the plaintiff has proved a good 
title to the land described in the declaration, and, moreover, that the 
State commissioners exceeded the limits of their authority in selling the 
said land to the defendant. 


Hatt, J. It is admitted that the lands in question lie within the 
limits of North Carolina, and also within the boundaries of those lands 
which were set apart for the nation of Cherokee Indians by that State 
before the cession of Tennessee to the United States. It is also ad- 
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(169) mitted that the Cherokee nation lived upon those lands, and 
other adjoining lands, both while this State was a colony and 
after that time. 

In the examination of this case it would be useless to inquire with 
what justice it was that the King of England seized upon these lands 
and declared himself sovereign thereof, without regarding the rights of 
the inhabitants whom he found in possession of them; because those 
rights formed no item in the title now relied upon, either for the plain- 
tiff or defendant. This subject will be found to be ably and satis- 
factorily discussed and elucidated by the Chief Justice of the United 
States in Johnson v. McIntosh, 8 Wheat., 543. 

While this State was a colony the British monarch not only claimed 
and exercised acts of sovereignty over it, but he, or those to whom he 
granted it, claimed a right to the soil itself. 

By the Declaration of Independence, which gave to North Carolina 
as well as the other States their freedom and independence, all right to 
sovereignty and soil was transferred from the British Crown to the 
State of North Carolina, and the first step consequent thereon was the 
adoption by her of her present Constitution. 

In section 26 of the Bill of Rights it is declared “that this declaration 
of rights shall not prejudge any nation of Indians from enjoying such 
hunting ground as may have been or hereafter shall be secured to them 
by any former or future Legislature of this State.” After that time, in 
1778, N. Rev., 137, the Legislature passed alaw prohibiting all persons 
from hunting on their grounds; and also in 1783 they passed another 
law by which they reserved to them and their nation forever their 
lands by metes and bounds, forbidding purchase to be made from 
them and denouncing penalties against all persons who should make 

entries on their lands. The Constitution and these laws were 
(170) guarantees of the nation’s rights by the State of North Carolina. 
By the Articles of Confederation, of which the State of North 
Carolina became a member, it is declared in Article 9, “that the United 
States in Congress assembled shall have the sole and exclusive right and 
power of regulating the trade and managing all affairs with the Indians, 
not members of any of the States; provided that the legislative right of 
any State, within its own limits, be not infringed or violated.” 

In 1785 commissioners were appointed by Congress, who made the 
treaty of Hopewell. By this treaty the Cherokees are declared to be 
under the protection of the United States, and the boundaries of their 
grounds are agreed upon. 

By section 8 of Article I Constitution of the United States, Congress 
are empowered to regulate commerce with foreign nations and among 
the several States, and with the Indian tribes. In the year 1791 another 
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treaty was made with them, under the authority of the United States, 
by William Blount. By this treaty they are also declared to be under 
the protcetion of the United States, and new boundaries are marked 
out and agreed upon for their lands. Citizens of the United States are 
forbidden to hunt upon their lands, and all their lands not then ceded 
were solemnly guaranteed to them. 

The next treaty was made in 1817 by Andrew Jackson, Joseph Mc- 
Minn, and D. Meriwether, commissioners on behalf of the United States. 
By this treaty 640 acres of land was given to every head of an Indian 
family who wished to become a citizen of the United States, out of the 
ceded lands, to be laid off in a square, including their improvements, 
which improvements were to be as near the center as possible, in which 
they were to have a life estate, with a reversion to their children. 

Another treaty was made by the Secretary of War on behalf of the 
United States in 1819. In this treaty the same reservation of lands is 
agreed upon to each head of an Indian family residing within the 
ceded territory who choose to become citizens of the United States (171) 
in the manner stipulated in the former treaty of 1817. In the 
same year, but afterwards, the Legislature passed another law prescrib- 
ing the mode of surveying and selling the lands lately acquired by treaty 
from the Cherokee Indians. No clause in this act relates to the land 
reserved for Indians who might become citizens of the United States 
under the two last treaties. By this law the Legislature seems to sanc- 
tion and adopt the provisions and stipulations of the treaties of 1817 
and 1819; they accept of the land ceded by those treaties; they speak 
of them as acquired by the treaties, and proceed to direct the mode in 
which they shall be disposed of ; and there is no dissatisfaction expressed, 
nor is there any reason to believe that any was felt at the stipulation in 
the treaty by which a portion of the lands were reserved for certain 
Indians; and when it is remembered that the United States gave to the 
Indians, out of lands belonging to the United States, an equivalent for 
the lands ceded by them, perhaps it will not appear that there was much 
room for dissatisfaction. 

By an act passed in 1820 any person is forbidden to buy or cultivate 
any of the lands reserved to the Cherokee Indians by the treaties of 1817 
and 1819. This expression of the public will is strongly corroborative 
of the plaintiff’s right under those treaties. 

The Legislature by another act, passed in 1821, gave authority to any 
white man who shall have purchased from this State at the sales made 
by commissioners under the act of the General Assembly lands reserved 
for the Cherokee Indians, to purchase or extinguish the right of the 
Indians to whom said lands were reserved. By this act the right 
of the Indians under the treaties is unquestionably acknowledged. 

85 








| 
| 
; 
{ 
| 
' 
| 
; 
} 


ee 








IN THE SUPREME COURT. [10 





Evu-CHE-LAH v. WELSH. 





In 1822 another act was passed which provides for the sale of 
(172) lands lately acquired by treaty from the Cherokee Indians, which 
have been surveyed and remain unsold. 

In the following year the Legislature passed another law respecting 
the reservations of certain Indians in the lands lately acquired by treaty 
from the Cherokee nation. By this act commissioners were appointed to 
contract with them for lands which the commissioners may believe they 
have a right to under the treaty; and by the 5th and last section in that 
act it is declared that when the commissioners appointed by this act shall 
adjudge that a title claimed by an Indian to a reservation under the 
above mentioned treaty is not a good and valid title where the land so 
claimed has been sold under the authority of the State, and the pur- 
chaser has been sued for the same, it shall be the duty of the Governor 
to employ able counsel to appear on behalf of such purchaser. This act, 
as well as those preceding it, recognizes the title of the Indians to the 
lands reserved for them under the treaties. But the Legislature, by the 
last clause, guarded against pretended Indian claims that might be 
attempted to be made under the treaty, not sanctioned by it. But if the 
claim now set up by the plaintiff is one of that sort, it has not been 
made to appear so to this Court. 

It appears that the lessor of the plaintiff has elected to become a citi- 
zen of the United States by enrolling himself under Colonel Meigs, 
Indian agent, according to the provisions of the treaty. 

It appears that a commission issued from James Monroe, President 
of the United States, to Robert Houston to survey the lands reserved 
for the Indians within the State of Tennessee, but not those reserved 
for the Indians in North Carolina. Of course, that commission can have 
no bearing on the case. A letter from the Secretary of War to Robert 
Houston was given in evidence, authorizing him to survey the lands 
reserved for the Indians in North Carolina. I am not prepared to say 

that that is a legal authority for making the survey. How- 
(173) ever, it appears that the defendant is in possession of the land 

contained in plaintiff’s declaration. Of course, he is in possession 
of the plaintiff’s improvements and the land adjoining thereto, to which 
the plaintiff has a right under the treaty. 

I do not pretend to say that the plaintiff has any right to recover in 
this case upon any title which he or his nation had before the treaties 
of 1817 and 1819. Before that time their right was a national right; 
no individual had any distinct right to any particular part, but they all 
had a right to the whole. The national right was the subject of con- 
tract when the treaties were made. It was the consideration for which 
the United States lands were given on the west side of the Mississippi, 
and the general relinquishment of it was the consideration for which 
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certain reservations were made by the same treaty (one of which the 
lessor of the plaintiff has acquired title to and holds it, not as one of the 
Cherokee tribe, but as a citizen of the United States under the treaty). 

It has been objected that their title has not been evidenced by a grant. 
This objection would be good if the land in dispute was claimed under 
those laws which point out the manner of acquiring title to vacant lands 
in this State. But that mode is not pointed out by the treaties under 
which the plaintiff claims; his title is the treaty, which treaty is recog- 
nized by North Carolina. It is not an uncommon thing in this State to 
claim title directly under an act of Assembly. The trustees of the Uni- 
versity claim title to the escheated lands in this State under an act of 
the Legislature; no grant was ever made to them. 

It has been said in argument that the commissioners had no authority 
to give away the Indian lands; that the present case is one of a gift to 
the plaintiff. When it is remembered that the possession and use of the 
lands were guaranteed to the Cherokee nation both by this State and the 
Congress of the United States, and that the Indians gave up the posses- 
sion of those lands, with the exception of the reserved lands, for 
lands beyond the Mississippi; and that if those reservations had (174) 
not been made a greater quamtity of lands would have been 
insisted on by the Indians, in addition to those which have been given 
them west of the Mississippi—I say, when these things are kept in view, 
we must consider the plaintiff as a purchaser of the land; and that he 
claims it under a legitimate exercise of power by the commissioners, 
acting under the authority of the United States, and that the stipulations 
in the treaties of 1817 and 1819 have been acknowledged and recognized 
by the State of North Carolina in the several acts of Assembly which 
she has passed from 1819 up to the present time. From all these con- 
siderations I think the rule for a new trial should be discharged. 


Henperson, J., assented. 


Per Curiam. No error. 


Cited: Frazier v. Cherokee Indians, 146 N. C., 481. 
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DOE on Demise or YO-NA-GUS-KEE v. COLEMAN.—From Buncombe. 





When a document is offered in evidence, purporting to have subscribed 
thereto the name of a public agent, his signature must be proved. 


Tuts case was in all respects similar to the last, except that in this 
case plaintiff, at the time of the ratification of the treaty of 1819, was 
living on the land contained within the lines of his survey. 

An objection was taken on the trial below to the certificates of R. J. 
Meigs and Colonel Houston, because there was no proof that they were 
executed by the persons whose acts they purported to be; but the objec- 
tion was overruled. 





Per Curtam. The certificate of enrollment according to the treaty 
ought to have been proved like any other documentary evidence. We do 
not know that R. J. Meigs has really signed the paper; it is not made 











, evidence by law any more than the certificate of any other individual. 
There must be a 
Per Curtam. New trial. 
(175) 


STATE v. LAMON.—From Columbus. 


1. An indictment for murder, which stated that A. B., late of Bladen County, 
etc., with force and arms, in the county aforesaid, etc., was held to con- 
tain a sufficient description of the place where the murder was alleged to 
have been committed. 


2. In capital cases there is no need of a formal joining of issue preparatory 
to trial. The prisoner’s plea and the joining of issue called the similiter 
are ore tenus. 


3. When a prisoner in a capital case has once pleaded, he is bound to abide 
by the defense which he has chosen. The court may, in its discretion, 
permit him, for instance, to withdraw the plea of not guilty and plead 
in abatement; but the prisoner cannot claim to do so as matter of right. 


4. After conviction on an indictment for murder, the objection cannot be 
taken that one of the grand jury which found the bill was also one of 
the coroner’s inquest which sat on the body of the deceased. 


5. A prisoner removed his trial to an adjacent county, and the record sent 
with him stated that the grand jury was “duly drawn, sworn, and 
charged.” It is not a good objection that the record does not state that 
the grand jury was drawn from the original panel; for by our law grand 
juries can be drawn only from the list of original venire; nor is it neces- 
sary that a record should set forth the formula by which a grand jury is 


constituted. 
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6. The sheriff summoned as talesmen persons who were not bystanders in 
the courthouse. Held, that the calling them into court was a sufficient 
summoning; when they came in they were bystanders and bound to serve. 
Whether the court could have fined them for nonattendance, quire. 


7. An order to the sheriff to summon talesmen need not be made returnable 
on the same day on which it issued. 


8. The law is silent as to the number of talesmen which a sheriff must sum- 
mon. It therefore belongs to the court, in its discretion, to determine 
the number; and should it not do so, the sheriff is left to summon such 
number as he may deem necessary. 


9. An act done by the Superior Court in the exercise of a legal discretion is 
not the subject of appeal to this Court. 


Inpictment for murder. The words of the indictment which 
it is material to state were as follows: “The jurors for the State (176) 
upon their oath present that Alexander Lamon, late of Bladen 
County, laborer, not. having the fear of God before his eyes, but being 
moved and seduced by the instigation of the devil, on the 29th day of 
August, in the year of our Lord 1823, with force and arms, in the 
county aforesaid, in and upon one James MeMillan,” ete. 

The prisoner on his arraignment pleaded “Not guilty,” and, before he 
was put on trial, moved for leave to withdraw his plea and plead in 
abatement, a fact which was admitted, viz., that the foreman of the 
grand jury which found the bill was also one of the coroner’s inquest 
which sat on the body of the deceased, and, further, that the record sent 
from Bladen, from which county the cause was removed by the prisoner, 
did not show that the jury which found the bill was composed of mem- 
bers of the original panel. The court refused the motion and proceeded 
to the trial. 

When the tales jurors were returned, the prisoner challenged the array 
after the petit jurors of the original panel were either challenged or 
accepted: First, because the order of the court did not direct the sheriff 
to summon bystanders, and the talesmen returned were not bystanders; 
second, because the order was not made returnable on the same day on 
‘which it was issued; and, third, because the order directed the sheriff to 
summon too great a number of jurors (75), six of the original panel 
having appeared. The prisoner’s challenge was not allowed. 

On the trial the prisoner attempted to establish an alibi, and intro- 
duced a witness who swore that on the night of the murder he was at the 
prisoner’s house, and when going away the prisoner said he wished to go 
to one McLenan’s, amd requested the witness to accompany him. Wit- 
ness said he would do so if the prisoner would go by the house of the wit- 
ness, to which the prisoner consented. When they arrived at the house 
of the witness, the prisoner was requested to remain all night, which 
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(177) at first he refused to do, but afterwards, remarking that it 
was too late to go to McLenan’s, consented. Witness and prisoner 
laid down to sleep about 12 o’clock; how long witness slept he did not 
know, but on awaking thought the moon between two and three hours 
high, and found prisoner preparing to depart, and he soon went away. 
The presiding judge, on this evidence, remarked to the jury that it 
was probable the prisoner had some intention in his visit to McLenan, 
and it was the business of the jury to ascertain whether he had or not, 
and what it was, if he had any; and also what effect it would have in 
the cause. 

The prisoner was found guilty, and moved in arrest because, first, 
there was no sufficient description of the place where the assault was 
alleged to have been committed; second, there was no issue joined be- 
tween the State and the prisoner, there having been no replication to 
prisoner’s plea. These reasons were overruled, and from the judgment 
pronounced the prisoner appealed. 


Tay tor, C. J. It cannot be collected from the charge that the judge 
gave an opinion to the jury whether any matter of fact was sufficiently 
proved or not. After summing up the circumstances attending the con- 
duct of the prisoner while at the witness’s house, as described by the 
witness, the judge remarks that it was probable the prisoner had some in- 
tention, and that the jury must ascertain whether he had or not, and if 
he had, what that intention was, what effect it would have in the cause. 
It was proper that those circumstances should have been distinctly 
presented to the view of the jury, that they might consider what infer- 
ence they warranted, either of the prisoner’s innocence or guilt; and if 
the judge had instructed them that from these circumstances they ought 
to infer either guilt or innocence, it would have been a departure from 
his preseribed duty. But this is cautiously and properly avoided, and 

the evidence is left without influence to the jury to decide whether 
(178) it established the fact for which it was adduced. 

The first reason in arrest is that there is no sufficient de- 
scription of the place where the assault is alleged to have been com- 
mitted by the prisoner. But the indictment states the prisoner to have 
been late of Bladen County, and in the same sentence states that the 
assault was committed in the county aforesaid. If the county had 
been stated in the margin alone, and but one county named in this 
ease, the words “county aforesaid” have sufficient reference to the 
county in the margin. 1 Saund., 308, note 1. The second reason in 
arrest is equally untenable, for in capital cases the issue is immaterial, 
for the plea and the joining of issue called the similiter are ore tenus, 
nor is it usual to make up a formal issue preparatory to the trial, or 
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to consider the total omission of the similiter as sufficient to invalidate 
the proceedings. 4 Burr., 2084. This peculiarity arises from the 
nature of the trial, in its origin, which was considered in the manner 
of an inquisition, charging the jury to inquire into the truth of the 
charge against the prisoner. 

It is complained of that the prisoner moved the court for leave to 
withdraw his plea of not guilty, and to plead in abatement, or to add 
a plea in abatement, to the plea of not guilty, which the court refused. 
This, however, was a subject altogether within the discretion of the 
court, and could not be claimed as a matter of right, for when the 
prisoner had once pleaded he was bound to abide by the defense he 
had chosen. An act done in the exercise of a legal discretion is not the 
subject of appeal to this Court. 

Whether the objection that one of the grand jury had been on the 
jury of inquest would have been valid if made at a proper stage of the 
case, it is not necessary to decide; for it has heretofore been adjudged 
that such an exception cannot be taken after conviction. 8S. v. 
McIntire, 4 N. C., 267. (179) 

The objection that the record does not state the grand jury was 
drawn from the original panel returned to Bladen Superior Court can- 
not prevail. The record transmitted to this Court informs us that the 
grand jury in the Superior Court were drawn, sworn, and charged. From 
what could they be drawn except from the list of the original venire? 
But independently of this the record states that the grand jury returned 
into court the indictment and so much credit is due to the court that it 
must be believed that the grand jury was selected in the manner 
appointed by law. It is not necessary that the record should state the 
formula and process by which the grand jury is constituted. Being a 
grand jury, we must understand that they were constituted by the means 
and through the ceremony required by law; for if they were not so 
constituted, the objection is at least as serious as some of the others 
taken to the conviction, and would in all probability, have been made 
by way of affirmation on the part of the prisoner, and been established 
by proof of the fact. 

The remaining objection is that relative to the summoning of the 
talesmen, and is divided into three parts: First, that the order did not 
direct the sheriff to summon bystanders, and that the jurors so called 
were not summoned from among the bystanders; second, because the order 
was not made returnable the same day on which it was issued, but the 
next day; third, because the order directed the sheriff to summon too 
great a number of persons, six of the original panel having appeared. 

1. The order directed the sheriff to summon good and lawful men, 
and if the order had been disobeyed the sheriff was answerable to the 
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court; but if the persons attended, the calling them into court was a 
sufficient summoning; they were then bound to serve, and were also 
qualified, although they had been called from a distance. Whether 
the court could lawfully have fined them for that they were 
(180) not about the courthouse when summoned is another considera- 
tion. But being assembled there, there is nothing in the law to 
prevent them from being lawful talesmen. 

2. The law does not require the order to be returnable the same day; 
it only requires the talesmen to be every day discharged. The time 
when they are summoned does not enter into their qualification to serve, 
though it may operate on the mind of the court not to enforce their 
service. 

3. Seventy-five talesmen were directed to be summoned; and as the 
law is silent with respect to the number, it unavoidably belongs to the 
discretion of the court to specify the number that it may .deem neces- 
sary; or, if the court make no direction, to leave it to the sheriff to 
suinmon the number he may think necessary. In a capital case where 
the prisoner has thirty-five peremptory challenges, and an unlimited 
number for cause, the number summoned seems reasonable; more 
especially in a case where the prisoner had sworn that unfounded 
reports, tending to inflame the public mind, had been in circulation in 
the county whence the cause was removed, and that a large number of 
freeholders had formed and expressed an opinion unfavorable to lim. 
It was extremely probable that this prejudice and excitement would 
extend into the county where he was tried, and thereby disqualify many 
of the persons who were summoned from serving. It was therefore every 
way proper that a large number should be summoned. I am conse- 
quently of opinion that the motion for a new trial, and the reasons in 
arrest of judgment, were properly overruled, and that there is no error 
in the record transmitted to this Court. 


Henperson, J. I will subjoin a few remarks to the very satisfactory 

opinion delivered by the Chief Justice. First, on the objection, allow- 

ing it had been taken at the proper time, that one of the grand 

(181) jurors who found the bill was also one of the jurors who com- 

posed the coroner’s inquest. Second, that the tales jurors were 
directed to be summoned from the county of Columbus. 

Tt is undoubtedly good cause of challenge to one offered as a traverse 
juror that he was one of the jurors which composed the coroner’s 
inquest, or the grand jury which had found the bill, for he had both 
formed and expressed an opinion on the subject; but it does not follow 
that it is a cause of challenge to a grand juror, or matter which should 
abate the indictment, that he formed one of the coroner’s inquest, or had 
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formed one of a grand jury which had found a bill for the same 
offense, or even in the very same words; for it seems that a prisoner 
may, at least in England, be tried on the coroner’s inquisition, and it is 
now the daily practice to send other bills of indictment for the same 
offense to the same grand jury which found the first, and to try the — 
accused on either; it would, therefore, seem, if this objection prevails, 
that if one of the grand jurors which found the bill had before been 
one of anotber accusing jury, that the accusation would be bad; but if 
the bill was found by all the persons composing the jury which found 
the first bill, that is, the same jury, or the same persons organized into 
another jury, that the accusations would be good. No authorities in 
point were produced on the trial and none referred to. I except Self- 
ridge’s trial, which I have not been able to procure, and I imagine but 
few can be found on the subject, for I think that the principle is so 
firmly fixed by the practice stated above that it has seldom been 
attempted. In my opinion, therefore, it would have been useless for the 
judge to have permitted the plea to be withdrawn that the prisoner 
might bring the fact before them. 

I think that the other objection, that the tales was awarded of the 
freeholders of Columbus County, is equally unfounded; for I believe 
that upon the true construction of our statutes on the subject of 
jurors, the tales should come from the same county from which (182) 
the pamel came; more especially in local actions. And this 
opinion is formed both from the words and spirit of our several acts, 
and not on a criticism of the word tales. But if others than the free- 
holders of Columbus had been competent jurors, it does not follow 
therefrom that they were incompetent or that the array should be 
challenged. It is the right and privilege of the prisoner that the jury 
should come de vicineto, now de comitatu, not that they should come 
from the State at large, even if any f*eeholder of the State was a compe- 
tent juror. I mean to say that if the law required the jurors should 
come from a particular county to try the prisoner, it is his privilege that 
the jury should come from that county, and he may avail himself of it 
by challenge; but if other persons than freeholders of Columbus were 
competent jurors it is no cause of challenge that they did not compose 
part of the original or tales panel. The persons offered were competent 
jurors, although others might be so also. Challenge is not given to the 
prisoner that he should have a‘ particular individual on his jury; but 
that he should not have one against whom he had an objection. The 
motion for a new trial and motion in arrest must be overruled, and 
judgment given for the State. 

Per Curtam. No error. 


93 








‘IN THE SUPREME COURT. [10 





STATE Vv. MCNEILL. 








Cited: Bright v. Sugg, 15 N. C., 494; S. v. Benton, 19 N. C., 201; 
Quiett v. Boon, 27 N. C., 11; S. v. Barfield, 30 N. C., 354; S. v. Harvell, 
49 N. C., 5; S. v. Chavis, 80 N. C., 357; S. v. Davis, ib, 413; S. v. 
Swepson, 81 N. C., 575; Phillips v. Lentz, 83 N. C., 243; Henry v. 
Cannon, 86 N. C., 25; Long v. Logan, ib., 537; 8S. v. DeBerry, 92 N. C., 
802; Dunn v. R. R., 131 N. C., 451. 








(183) 
STATE v. McNEILL.—From Cumberland. 


A warrant issued to apprehend defendant, and on the 5th of October he was 
bound to appear at December term of the county court. On the 28 
October a bill for the same offense was found against the defendant in 
the Superior Court, and when the defendant appeared in the county 
court in December a nolle prosequi was entered on the bill found against 
him at that term. It was held that as the effect of a nolle prosequi is to 
put the defendant, without day, upon the indictment to which it applies, 
he when in that situation becomes amenable on another indictment in 
any court having jurisdiction of the offense; otherwise a nol. pros. would 
amount to an acquittal. 


On 23 September, 1822, a warrant issued to apprehend the defendant, 
who was charged with having committed an assault and battery; on 
5 October, 1822, he entered into recognizance before a justice of the 
peace to appear at December Term, 1822, of Cumberland County court 
and at that term a bill of indictment was found, on which a nolle 
prosequi was entered at the same term. 

At the term of Cumberland Superior Court which commenced on 
28 October, 1822, this bill of indictment was found against the defend- 
ant for the same offense, to which at Spring Term, 1823, he pleaded his 
apprehension by warrant, and the finding of the bill in the county 
court, to which the solicitor for the State replied the nolle prosequt, 
and defendant demurred. 

Norwood, J., who presided, sustained the demurrer and gave judg- 
ment for the defendant, from which the State appealed. 


' 


Per Curtam. The Court is of opinion that a bill of indictment 
having been found against the defendant in the county court at Decem- 
ber sessions in 1822, for the same offense, is no defense against 

(184) the present indictment in the Superior Court, inasmuch as it 
appears on the pleadings that a nolle prosequi had been entered 

on the said first indictment prior to the time of pleading in this. That 
as the effect of a nolle prosequi is to put the defendant, without day, 
upon that indictment, he becomes while he is so, amenable to another 
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indictment in any court having jurisdiction of the offense; otherwise a 
nolle prosequt would operate as a bar to any other prosecution. The 
power of issuing new process after a nolle prosequi cannot affect this 
question, because no process had been issued. The plea is, therefore, 
insufficient and must be overruled. 

Per Curtam. Reversed. 


Cited: 8S. v. Tisdale, 19 N. C., 161; S. v. Casey, 44 N. C., 210; 
S. v. Respass, 85 N. C., 536. 








STATE v. SEXTON. 


1. If an indictment charges an offense to have been committed on a day 
which is yet to come, it is as defective as it would be were no day laid. 


2. Indictments are not within the statutes of jeofails. Being found by a 
grand jury on oath, the court cannot amend them without the concur- 
rence of the grand jury which finds them. 


InpictMEnNT for an assualt with intent to kill, tried before Parton, J. 
The bill was found in March Term, 1824, and charges the offense to have 
been committed on 19 August, 1824. The defendant was put upon trial 
at the same term in which the bill was found, and after the jury was 
impaneled the prosecuting officer moved the court to amend the indict- 
ment as to the day on which the offense is charged to have been com- 
mitted. The court overruled the motion, and the jury found the defend- 
ant guilty in manner and form as charged in the bill of indictment, and 
judgment was arrested because the offense was laid to have been 
committed on a day yet to come. (185) 


Per Curtam. It is a familiar rule that the indictment should state 
that the defendant committed the offense on a specific day and year, 
but it is unnécessary to prove in any case the precise day and year, 
except where the time enters into the nature of the offense. But if the 
indictment lay the offense to have been committed on an impossible day 
or on a future day, the objection is as fatal as if no time at all had been 
inserted. Nor are indictments within the operation of the statutes of 
jeofails, and cannot, therefore, be amended. Being the finding of a jury 
upon oath, the court cannot amend without the concurrence of the grand 
jury by whom the bill is found. These rules are too plain to require 
authority, and show that the judgment of the court was right, and must 
be 

Per Curiam. Affirmed. 


Cited: S.v. Cody, 119 N. C., 909. 
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STATE v. ISHAM, a SLave.—From New Hanover. 


The question to be tried on the plea of nul tiel record is a question of fact to 
be tried by the court, and not a question of law. And where the court 
below rejected a paper offered as a copy of the record because the seal 
attached to it was so indistinct that it could not be recognized as the seal 
of any court, this Court on appeal has no power to examine whether the 
fact as to the indistinctiveness of the seal be as stated or not; it must 
take it to be true as stated, and, of course, if true, the paper was properly 
rejected. 


Tue prisoner was indicted for grand larceny, found guilty, and 
prayed the benefit of clergy. To the prayer of clergy, the State, by its 
solicitor, objected on the ground that the prisoner had before been 
allowed his clergy on a conviction of grand larceny in Duplin County, 

and produced a paper purporting to be a transcript of the pro- 
(186) ceedings on the trial in Duplin, the certificate on which stated 

it to be a true copy from the records, “given under my hand and 
seal,” and signed with the clerk’s name; the seal attached to this record 
was so indistinct and faint in its impression that it could not with 
certainty be ascertained what seal it was. The court below, Norwood, 
J., presiding, refused to consider the paper produced as a copy of the 
record of Duplin, and allowed the prisoner his clergy, whereupon the 
State appealed. 


Taytor, C. J. The Superior Court could only judge by inspection 
whether the record produced was an exemplification under the seal of 
the Duplin Superior Court; and as the impression of the seal is not 
more visible to us than it was to the judge who decided the case, it 
cannot be said that he has erred in point of law. The certificate of the 
clerk might have been referred to the seal of the court if it sufficiently 
appeared that such seal had been affixed to the record; but that does not 
appear, and we must consider this either as a record without seal or as 
under the private seal of the clerk. Where a record of the sume court 
is put in issue it must be examined by the court on nul tiel record; but 
if it ba a record of another court, an exemplification of it under seal 
must be produced. As it cannot be seen that this was done in the pres- 
ent case, the judgment must be affirmed. 


Henperson, J. The question to be tried on the issue joined on the 
plea of nul tiel record is as much a question of fact as that arising on 
any other issue. It is true the court tries it, and not the jury, but that 

does not change it to a question of law. Questions of law may 
(187) arise on the admissibility of the evidence, and these questions this 
Court can reéxamine, but not the evidense itself. The case states 
that the record was certified under hand and seal of the clerk, without 
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any reference to the seal of the court, and there was on paper some- 
thing like the seal of the court, and probably was intended for it, 
but that the judge, from the indistinetness of the impression, was unable 
to recognize it as the seal of the court, and therefore rejected the evi- 
dence. If these are the facts (and we are bound to take them to be 
so, for we cannot reéxamine them), the record was properly rejected as 
evidence. S. v. Grayton, post, 187. 
Per Curtam. Affirmed. 


Cited: 8S. v. Grayton, post, 187; S. v. Raiford, 13 N. C., 215; 8. v. 
Worley, 33 N. C., 243; Fain v. Edwards, 44 N. C., 67; S. v. Green, 
100 N. C., 422. 








STATE v. GRAYTON & WILLIAMS: 
The findings of fact upon a plea of nul tiel record are not reviewable on 
appeal. 


Tus case was decided some terms ago, and has accidentally been 
overlooked. The statement of the case is not necessary for a correct 
understanding of the point decided. Enough appears in the opinion of 
the Court as delivered by 


Hatt, J. Where the plea of nul tiel record is pleaded it is referred 
to the court for decision, as issues of fact are referred to the jury. 
When these issues are all found, the judgment of the court is pro- 
nounced upon them; and when there is an appeal from that judgment, 
this Court can no more examine any question relative to the plea of nul 
tiel record than it can any question of fact relative to the pleas sub- 
mitted to the jury. To be sure, in the present case there is no judgment 
regularly entered up, but we must take it that there is one entered suit- 
able to the case. 

This is not the case that a new trial is prayed for under the late act 
-of Assembly on matter of fact submitted to the court. In such case the 
evidence offered in the Superior Court will be spread upon the record, 
of which this Court, as well as it can, will form a judgment. In this 
case we are not called upon to grant a new trial, because the evidence 
offered in the court below on the plea of nul tiel record was sufficient. 
That evidence is not before us. I, therefore, think that the judgment 
should be entered for the State. : 


Cited: S.v. Raiford, 13 N. C., 215. 
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(188) 
STATE v. NEGRO ADAM. 


The act of 1741 punishes an act committed by a slave with whipping and 
the loss of ears for the first offense, and with death for the second, on an 
indictment in the county court. The act of 1816 gives to the Superior 
Court jurisdiction of all offenses, the punishment whereof may extend to 
life, and in sec. 4 enacts that a slave convicted of a clergiable offense, 
shall have a clergy as a freeman. This clause does not give the Superior 
Court jurisdiction of the offense named in the act of 1741, although it 
may possibly be the second offense. 


InpictMENT tried before Paxton, J., in NortHamprton. 

The bill charged the defendant with willfully and maliciously killing 
two mares, and concluded, “contrary to an act of the General Assembly 
in such case made and provided, and against the peace and dignity of 
the State.” The indictment was quashed below for want of jurisdiction, 
and the State, by its prosecuting officer, appealed. 


Taytor, C. J. This case involves the question whether the Superior 
Court has jurisdiction of the offense charged in the indictment, the solu- 
tion of which is unattended with difficulty, after looking at the several 
acts relative to the offense and the trial of slaves. The crime may be 
said to have been created by the act of 1741, which annexes to the first 
offense the punishment of loss of ears and discretionary whipping, and 
to the second offense death. The punishment and trial of this offense 
was transferred by Laws 1793, ch. 381, to the county courts by the 
general description of all such offenses, the punishment whereof ex- 
tended to life, limb, or member, which at the same time entitled the 
slave to the right of trial by jury. The subsequent act of 1816 gave to 
the Superior Court jurisdiction of all offenses the punishment whereof 
may extend to life, leaving still with the county court the trial of all 

those where the punishment was confined to limb or member. 
(189) Thus far the subject is clear of doubt. But Laws 1816, ch. 912, 

sec. 4, enacts that a slave convicted of a clergiable offense shall be 
entitled to benefit of clergy in like manner with a free man; a provision 
which, it is argued, denotes that the Superior Court jurisdiction 
embraced other cases than those where the punishment was death; and 
that by analogy a case where the second conviction inferred the penalty 
of death belongs in like manner to the Superior Court. That the punish- 
ment of this offense may extend to life as much as the punishment of 
grand larceny, viz., upon the second conviction; and that the punish- 
ment of the first offense by the act of 1741, being aggravated greatly 
beyond that of grand larceny, enlists every consideration of justice and 
policy on the side of sustaining the jurisdiction of the Superior Courts. 
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To this the answer is that grand larceny is a capital offense, and by 
the common law is punishable with death; and it is only by the merci- 
ful extension of the benefit of clergy by the modern statutes that a person 
guilty of it is excused the pain of death. 4 Bl., 239. But it is still con- 
sidered, in contemplation of law, as punishable with death, and is 
always comprehended in the description of those crimes the punishment 
whereof may extend to life. The crime in the indictment, on the con- 
trary, was originally, and from its first creation, punishable only by 
whipping and the loss of ears, and now by death on the second convic- 
tion, and therefore cannot be understood as one of those described in the 
act of 1816. It is consequently very plain that the Superior Court has 
not original jurisdiction, and the judgment must be affirmed. 


Hat, J. By Laws 1816, ch. 912, it is declared that in all cases in 
which a slave or slaves shall be charged with the commission of an 
offense the punishment whereof may extend to life, the Superior 
Courts of law shall have exclusive jurisidction. ~ (190) 

In the present case the punishment due to the offense charged 
is “cutting off both ears and public whipping,” and although it is 
death for committing a second offense of the same kind, in which case 
the Superior Courts would have jurisdiction, that consideration will not 
give them jurisdiction in the first instance against the express words of 
the act. I, therefore, think the judgment of the court below ought to be 
affirmed, 


Henperon, J. The Superior Court has jurisdiction in the trial of 
slaves, in cases only affecting their lives, see act of 1816. But as the 
punishment of death is, by the act of 1741, to be inflicted, upon a con- 
viction for the second offense for which this slave is indicted, it is 
argued, therefore, that the Superior Court has jurisdiction, as this may 
be the second offense; and it is likened to the cases of simple grand 
larceny, from which the benefit of clergy is not taken away by any 
statute, and S. v. Isham, ante, 185, is cited to support the latter position. 

The cases are by no means analogous. Grand larceny is punishable 
with death by law. The benefit of clergy averts the punishment; it does 
not change the law. Non constat, before it is demanded, which is 
always after conviction, that the defendant will pray benefit of it, or 
will be entitled to it, for he is entitled to it but once; and when de- 
manded, it may be resisted on that or any other ground, by counter 
plea, ore tenus. The grounds of such resistance are never stated. in 
the indictment, but where the second offense is more penal than the 
first, at least where it is a capital offense, the first not being so. Its 
being a second offense constitutes it a part of the crime, and if so, it 
should be stated in the indictment. People v. Young, 1 Caine N. Y. 
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Term, 37. At all events, it should be so stated when its being the 
second offense gives jurisdiction to the court; for I think it 
(191) would be absurd to make the right of trying dependent on a fact 
afterwards to be ascertained, and which, therefore, may not be. 
The judgment should be 
Per Curtam. Affirmed. 


Cited: 8. v. Allen, post, 616. 





STATE v. COLLINS. 


An indictment charging defendant with having in his possession “one pair 
of dies, upon which were made the likeness, similitude, figure, and resem- 
blance of the sides of a lawful Spanish milled silver dollar, etc., for the 
purpose of making and counterfeiting money in the likeness and simili- 
tude of Spanish milled silver dollars,” was held to charge with sufficient 
certainty the offense designated in the act of 1811, ch. 814, N. R. 


Appeat from Nash, J., at Lincoun. 

The indictment charged that the defendant “on the 1st day of Octo- 
ber, in the year of our Lord one thousand eight hundred and twenty- 
three, with force and arms in the county aforesaid, one pair of dies, 
upon which then and there were made and impressed the likeness, simili- 
tude, figure, and resemblance of the sides of a lawful Spanish milled 
dollar, without any lawful authority, then and there feloniously had in 
possession,” ete., “for the purpose of then and there making and counter- 
feiting money in the likness and similitude of Spanish milled silver 
dollars, contrary to the statute in that case made and provided, and 
against the peace and dignity of the State.” 

The defendant was found guilty before Nash, J., and moved in arrest 
that the words of the act of Assembly which create the offense are not 
used in the indictment. Motion in arrest overruled; judgment, and 


appeal. 


Taytor, ©. J. It does not admit of any reasonable doubt that a pair 
of dies is an instrument or instruments within section 4 of the act of 
1811, chapter 814, upon which the first count is framed, and being 

more generally used in coinage than any other instrument, is one 
(192) upon which the act would be most likely to operate frequently. 
It may be said that as the dies are described as having impressed 
upon them only the likness, similitude, figure, and resemblance of the 
sides of a Spanish milled dollar, and not the edges, that they cannot 


answer the purpose described in the act, of making a counterfeit simili- 
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tude or likeness of a Spanish milled dollar. But it is for the jury to 
consider whether the dies be calculated to impress the counterfeit simili- 
tude or likeness of a dollar; for these words in the act extend the 
offense beyond an exact imitation of the figures and marks of the coin; 
for if the instrument in point of fact will impose on the world in gen- 
eral, it is sufficient, whether the imitation be exact or not. And this is 
the construction upon those highly penal acts relative to the coin in 
England. Thus, having knowingly in possession a puncheon for the 
purpose of coining is within the Statute of 8 and 9 Will. III., though 
that alone, without the counter puncheon, will not make the figure; and 
though such puncheon had not the letters, yet it was held sufficiently 
described in the indictment as a puncheon which would impress the 
resemblance of a headside of a shilling. 1 East P. C., 171. But if the 
parts of this indictment which are employed in a description of the dies 
were altogether omitted, the charge would be within the act, for it would 
then read that the defendaxts had in their possession a pair of dies for 
the purpose of making counterfeit dollars, which is the crime in sub- 
stance created by the act. As I do not perceive any ground for any other 
objection arising from the record, the case having been submitted with- 
out argument, my opniion is that the reasons in arrest be overruled. 
And in this opinion the rest of the Court concurred. 
Per Curtam. Affirmed. 








) 
(193) 
STATE v. SEAWELL aAnp Orners.—From Cumberland. 


Where the proprietors of a public bridge, in order to draw travelers from 
a public ferry, open a private road, by permission of the owner of the 
soil, above the ferry, leading to the foot of the bridge, and over an inter- 
vening creek, such proprietors are not indictable for any defect in the 
small bridge. 


InpictMENT for not repairing a bridge. A special verdict was re- 
turned, in substance as follows: 

The defendants are the proprietors of a toll-bridge, called Clarendon 
Bridge, erected on the river Cape Fear at Fayetteville by an act of the 
Legislature passed in 1818. On the river south of the bridge there is a 
ferry, called Lord’s Ferry, at which the public road from Wilmington 
meets the public road from Raleigh; between these roads runs a creek 
called Lord’s Creek, which empties into the river at the ferry, and to pass 
from the Wilmington to the Raleigh road, above the point of junction 
at the ferry, it is necessary to cross Lord’s Creek. .The defendants, by 
permission of the proprietors of the soil, have erected a private road 
from the Wilmington road to Lord’s Creek, and also a private road from 
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the foot of Clarendon Bridge to the Raleigh road; and have placed a 
bridge over Lord’s Creek, so as to open a communication between the 
Wilmington and Raleigh roads above the ferry; and at the point at 
which the private road leaves the Wilmington road they have erected a 
signboard with the inscription, “The best way to Fayetteville.” The 
road leading from Wilmington across the Raleigh road is much used, 
and those who come from Wilmington must travel this road and cross 
Lord’s Creek if they enter Fayetteville by means of Clarendon Bridge, 

The bridge erected by the defendants over the creek was out of 
repair when the bill was found. Verdict for defendant. State appealed. 


ras ge 


en 









Cape Fear River. 





Clarendon Bridge. 


Hatt, J. It is admitted that the road which led over the 

(194) bridge in question was not a public road; it had not been estab- 

lished by law. There was no contract between the defendant and 

the public in consequence of which the bridge was built ;and the build- 

ing of the bridge could not certainly create a contract by which the 

defendant was under any obligation to the public to keep it in repair. 

He put it there by the consent of the owner of the land, there was no 

obligation on him to do so, and his having done so creates no obligation 
on him to keep it up. 


Taytor, C. J., and Henpgrson, J., concurred. 


Per Curiam. ' No error. 
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(196) 
GRANTHAM v. BIZZELL anv OrHers.—From Wayne. 


1. This Court on bill filed to correct mistakes in a deed will refuse its aid, 
though the mistakes should be obvious, if the deed was obtained under 
oppressive circumstances. 


2. As to the money paid for the land, the bill did not offer a reconveyance, 
and pray to have it refunded, and the court, therefore, held that it could 
give no relief as to the purchase-money. ‘ 


Tue bill stated that Joseph Bennet was seized of a tract of land, 
which he purchased of Jesse Grantham, and on 11 December, 1792, 
conveyed to complainant 20 acres thereof, describing it by metes and 
bounds; afterwards complainant came to an agreement with Bennet for 
the purchase of the residue, 137 acres, at the rate of $1 per acre, and on 
10 May, 1794, Bennet executed to complainant a deed for the same, 
describing it by metes and bounds. The tract of 20 acres was bid off by 
complainant at a sale of Bennet’s property under execution, and when 
complainant purchased the 137 acres he agreed to give Bennet $1 per 
acre for the 20 acres also. After the purchase money was in part paid, 
Bennet endeavored to avoid delivering possession thereof, pretending 
that the conveyance was not good, because his wife had not joined 
therein, whereupon complainant brought suit against him, and Bennet 
agreed to deliver possession and pay the costs, which he did, and com- 
plainant then paid him the balance of the purchase money and took 
possession and cultivated the land during Bennet’s life and for a long 
time afterwards, and complainant avers that it was Bennet’s intention 
to convey the whole of the land which he purchased from Jesse Gran- 
tham. The bill then charged that since Bennet’s death the de- 
fendants, his heirs at law, combining with one Brittain Hood, (197) 
brought an action of ejectment against complainant, and recov- 
ered a large part of the land; that the lines mentioned in the deed for - 
137 acres were erroneous and left out a large portion of the land; and 
the heirs, availing themselves of this error, entered on the part left out 
of the deed, and conveyed the same to Hood, who purchased with full 
notice of complainant’s claim. The bill prayed that the mistake might 
be rectified. The heirs at law, answering, said they had sold their right 
to Hood, and disclaimed all title. 

Hood in his answer stated that after the recovery in ejectment by the 
heirs he purchased their right, and denied any knowledge of Bennet’s 
design to sell the whole of the land; but, on the contrary, averred that 
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Bennet, being a man of weak mind, and connected by marriage with 
complainant, was prevailed on to convey a part of the land to him 
under a belief that it was a conveyance in trust. Bennet occupied the 
land afterwards, and often in complainant’s presence said he had not 
sold to him. Afterwards complainant conspired with some of the 
neighbors to drive Bennet from the neighborhood, and Bennet was 
taken and beaten, confined and ill-treated; and while thus confined com- 
plainant forced upon him a note of one Bizzell for $40, and the sum of 
$4 in money, and then alleged that he had bought and paid for the 
land. : 
The cause was heard on bill, answer, and depositions, and the Court’s 
opinion was delivered by 


Haut, J. No doubt can be entertained but that it was the intention 
of the parties that the whole of Bennet’s land should be conveyed to 
the complainant; but the circumstances attending the purchase (let 
Bennet’s character have been so bad) were so oppressive as that he could 

not be considered a free agent in making the sale. And although 
(198) in the present proceedings the sale which he made cannot be dis- 
turbed, yet I think the Court ought not to assist in rectifying a 
mistake which was made in the deed obtained under such circumstances. 

It may be asked whether Bennet shall retain the money paid and the 
land also. The answer is that the bill is not so framed as that relief can 
be given as to the money paid; if it were, and the complainant proffered 
to reconvey the land, which was conveyed to him, an inquiry of that 
sort would be made; or if there were a cross bill I should be for rescind- 
ing the contract and decreeing the money paid to be returned. As fhat 
is not done, and the complainant wishes the contract to be fully carried 
into effect, for the reasons given before, I think the bill ought to be 


dismissed. 





HOLLIDAY anp Oruers v. PORTER ann BRAND.—From Greene. 


A bill charged that husband, before marriage, made to his wife a bond, pay- 
able after his death, for £30,000, for the purpose of defrauding creditors, 
and that the administrator, by contrivance with the widow, was about to 
confess judgment thereon before the creditors could sue at law, and 
prayed an injunction and general relief; the answer admitted the exis- 
tence of the bond for £30,000 as charged that suit was brought thereon 
against the administrator, and denied all design to defraud creditors, 
and the court sustained the injunction until the hearing. 


Tue bill stated that the complainants were the executors of William 
Holliday, and as such creditors of one James Porter, who executed to 
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the complainants his obligation for the payment of $234; that 
James Porter died intestate and largely indebted, leaving his (199) 
widow, one of the defendants, surviving him, and administration 

of his estate was committed to Brand, the other defendant, and charged 
that the defendants, combining to defraud the creditors of James 
Porter, the administrator Brand refused to pay the debts of his inte- 
state, pretending that the assets were first liable to satisfy a bond given 
by James Porter to his wife, dated before marriage, and made payable 
to her after his death for the sum of £30,000, and that such bond was 
more than sufficient to exhaust the assets; the bill further charged that 
the bond was given for the sole purpose of defrauding creditors, that it 
was not proved or registered, and during the lifetime of James Porter its 
existence was kept secret while he was in possession of a handsome estate, 
the property of his wife prior to her marriage, and by means thereof 
obtained extensive credit. The bill further charged that Brand, at the 
request of the widow, procured himself to be appointed administrator, 
and intended at the ensuing term of Greene County court to permit a 
judgment to be entered against him in some summary way on said bond 
in order to create thereby a lien on the assets in his hands in favor of 
the widow to the exclusion of the fair creditors of James Porter, who 
would be delayed in obtaining judgments on their claims by the ordi- 
nary forms of law. The bill concluded with a prayer for an injunction 
and for general relief. 

The widow in her answer stated that at the time of the treaty of 
marriage between her and Porter she was possessed of real and personal 
estate of large value, while Porter possessed very little property; upon 
the treaty Porter proposed to secure to his intended wife her estate, but 
she, desirous of advancing Porter’s interest and having confidence in 
him, preferred that he should execute the bond mentioned in the bill, 
and he accordingly did so. The answer admitted that she had sued 
Brand on the bond, which was not proved or recorded and the 
existence of which was not generally known. (200) 

The answer of Brand, the other defendant, stated that suit 
was brought by the widow upon the bond, and he was advised that as 
representative of his intestate he could not object to the bond, and that 
he had not confessed judgment thereon, though he had since on another 
claim which exhausted all the assets.of James Porter. 

Upon the coming in of the answers a perpetual injunction was de- 
creed, with costs, whereupon defendants appealed. And now the cause 
coming on in this Court upon bill and answer 

Per Curiam. Let the injunction be continued till the hearing. 





Henperson, J., remarked that the answer did not admit complainants 
to be creditors, as they alleged, and that as yet the Court had no testi- 
mony on that point. 105 
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COLEMAN v. COLEMAN anp CRUMPLER.—From Lenoir. 


The court, on a bill filed for that purpose, will protect the rights of those 
who are entitled to slaves after the determination of a life estate by 
compelling the owner for life, or those claiming under him, to give 
bond to abide by and perform the final decree which may be made in the 


cause. 


Tue bill stated that Thomas Coleman died in 1791, leaving a last will 
by which he bequeathed certain negroes, Jasper and Doll, to his wife, 
one of the defendants, during her life, and after her death to his 
(201) two daughters. The negroes went into the wife’s possession, and, 
since the death of Thomas Coleman, Doll has had numerous 
issue; that the wife had sold or caused to be sold three of the children 
of Doll to the defendant Crumpler, of Sampson County, or to some 
other person who has sold to Crumpler; that the wife has in her posses- 
sion nine other children of Doll, and the bill stated that the complain- 
ant, who. was the legal representative of the children, feared that 
Crumpler would cause the negroes which he held to be conveyed out of 
the State, and that the wife would dispose of those in her possesssion, 
and prayed that the defendants might be compelled to give bond for the 
forthcoming of the negroes in their possession respectively on the death 
of the wife, and that they should not in the meanwhile be removed out 
of the State; and further writs of subpena, and also capias, ne exeant, 
or other proper process compelling the defendants to give security for 
their appearance. 

The wife by her answer admitted complainant’s claim under the will, 
but denied any intention to dispose of the property so as to injure the 
future interest of others, and stated that she had conveyed her interest 
only in three of the children of Doll to one Loftin. 

The defendant Crumpler stated that he purchased absolutely of 
Loftin three negroes, which he had since sold; that this purchase was 
fair, bona fide, for a valuable consideration, without notice of complain- 
ant’s claim or title. 

The cause having been set for hearing was removed into this Court 
by affidavit; and now, 


Per Curtam. Let a capias issué against the defendant Crumpler to 
hold him in custody until he give security in the sum of $2,500, condi- 
tioned to abide by and perform the final decree of the Court in this 


case. 
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(202) 
WADE anp OrHers v. PARKS anpb WIFE AND WASDEN.—From Greene. 


On the facts set out in bill and answer the defendant held to bail to per- 
form final decree of the court. 3 


Tue bill was filed by the children of Lemuel Wade, deceased, and set 
forth that Lemuel Wade by his will bequeathed certain negroes to his 
wife for life and after her death to the complainants; that after taking 
possession of the negroes the widow intermarried with one Parks, and 
that Parks had sold the negroes to Watson, who had conveyed the same 
out of the State or to some remote part thereof. The bill prayed that 
Parks and Wasden might be decreed to enter into security for the pro- 
duction of the negroes when the life estate expired, and lest the defend- 
ants should abscond or remove before complainants’ case could be 
heard, it further prayed that they might be held to bail. 

The answer of Parks and wife admitted the claim of the children 
under the will, and stated that Parks had sold the life estate of his wife 
only to Wasden. 

Wasden’s answer stated the purchase by him from Parks of his wife’s 
life estate, and that he had sold the same interest to one Williams of 
Columbus County and one Smith of Sampson. 

And the court, upon the reading of the bill and answer, ordered that 
a capias issue against Wasden to hold him in custody until he give bond 
and security, conditioned to abide by and perform the final decree of 
the court in this case. 








(203) 
BURGWIN v. RICHARDSON.—From New Hanover. 


If an obligation and a mortgage be given to secure the payment of money 
on a bill to foreclose, alleging the loss of the obligation and offering an 
indemnity, it seems the loss of the bond must be proved; otherwise, the 
court will not compel the mortgagor to accept a counter security. 


Ricnarpson bound himself by an obligation, dated 12 February, 1812, 
to pay to Burgwin $1,621 on 12 August, 1814, and to secure such pay- 
ment by deed of bargain and sale of even date with the bond conveyed 
to Burgwin certain slaves and land, with a proviso in the deed that it 
should be void if the obligation was paid. 

The bill was filed March, 1820, and set forth the above facts, and 
that Richardson had made certain payments, but that great part of the 
debt was still due, and that interest had accrued; that the obligation 
had been lost or mislaid by accident, and that Richardson had been 
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requested to pay, on indemnity offered, and had refused, and prayed a 
foreclosure of the equity of redemption of the property mortgaged, and 
general relief. 

The answer admitted the execution of the obligation and mortgage as 
charged, and claimed an allowance for certain payments; it neither 
admitted nor denied the loss of the obligation, and an offer of indemnity 
specially, but concluded with a general traverse. There was no proof in 
the cause; it stood for hearing on bill and answer, and a report of the 

master ascertaining the amount due on the obligation. To the 
(204) report there were several exceptions, none of which was allowed 
by the court. 


Gaston for complainant. 
Hogg contra. 


On behalf of the defendant it was moved to dismiss because there was 
no proof of the loss by accident, as alleged in the bill. It was contended 
that as the obligation was negotiable by our law, that it should be pro- 
duced or accounted for, and that the court would not compel the defend- 
ant to accept a counter security but upon proof that the negotiable 
security had been lost; otherwise the presumption that the obligation 
had been negotiated, and that it had been lost by accident, was equal, 
and the complainant could not call on the court to affirm by their decree 
that it had not been negotiated, but had been lost. 

To this it was answered that the obligation had been lost when the 
bill was filed, but had been subsequently discovered, and was now in 
possession of complainant’s counsel below, and a motion was made for a 
decree, to go into effect upon the production of the obligation to the 
clerk of this Court. 

After the offer to produce the obligation, the motion to dismiss failed, 
but the Court refused to make any decree until the obligation should be 
produced in this Court. On another day Gaston produced the obliga- 
tion, and the Court decreed for complainant. 
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